United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





* 


\ 

* 


¥ 



* 

' ► 


y 

» 

» 




♦ 


1 

« 

♦ 

v 


k 


t 

t 



♦ 


4 

* 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


i 

United States Court of Appeals 
For the District of Colifebid-Girciiit - of Appeals 

For the 

- District of Columbia Circuit 

rr rr» I 

MAY 1 7 1355 


No. 13,239 




clzrx 


National Labor Relations Board, Petitioner 

v r 

V. ~ ^ f 

National Truck Rental Company, Inc., Respondent 


■'i, r ! 4. / •H. 

.. .... %■ ,**k 

»**c -v4 •’ 


On Petition for Enforcement of an Order of the 
National Labor Relations Board 

■■■ — y 

General Counsel , 

David P. Findling, 

Associate General Counsel, 

! 

Marcel Mallet-Prevost, 

Assistant General Counsel, 

Fannie M. Boyls, 

Milton E. Harris, 

Attorneys, 

\ 

National Labor Relations Board, 
Washington 25,1). C. 





STATEMENT OF QUESTIONS PRESENTED 

In a prehearing conference stipulation, the parties 
agreed that the questions presented are as follows: 

The Company has admittedly refused to bargain with 
the two labor organizations certified by the Board 
as the joint bargaining representative of the Company’s 
employees in the unit found by the Board to be appro¬ 
priate. Whether this refusal was lawful, as the Com¬ 
pany contends, or unlawful, as the Board found, de¬ 
pends upon a resolution of the following questions 
which the Company has raised in defense of its refusal 
to bargain: 

1. Whether the Board’s certification of the two 
unions is invalid under Section 9 (c) (1) (A) because 
the representation petition contained false statements 
with respect to whether the unions had requested and 
the Company had declined recognition. 

2. Whether the Board properly held that the two 
unions could act jointly in representing the Company’s 
employees in a single appropriate bargaining unit, 
where the record did not show that the employees knew 
whether they would be represented by both unions or 
only one of them. 

3. Whether the Board’s certification of the two 
unions as joint representative is invalid where the 
record does not show that a substantial number of em¬ 
ployees had designated the unions to represent them 
when the representation petition was filed. 

4. Whether the Board properly set aside the first 
election and directed another election because of the 



Board’s inadvertent and erroneous inclusion of “work¬ 
ing foremen” in the unit where consideration of the 
one unchallenged ballot of a working foreman was 
immaterial to the numerical tally of the ballots. 

5. Whether the Board, in connection with the second 
election, properly treated as a deliberate identifying 
mark a pencil mark found on one of the ballots and 
voided the ballot, while declining to treat as a delib¬ 
erate identifying mark a pencil mark found on another 
ballot, and declining to void the latter ballot. 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,239 


National Labor Relations Board, Petitioner 

v. 

National Truck Rental Company, Inc., Respondent 


On Petition for Enforcement of an Order of the 
National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTION 

This case is before the Court on petition of the 
National Labor Relations Board, pursuant to Section 
10 (e) of the National Labor Relations Act as amended 
(61 Stat. 136, 29 U.S.C., Sec. 151 et seq.), x for enforce¬ 
ment of its order (J. 247-250), 2 issued on September 

i The pertinent provisions of the Act are appended infra, pp. 29-32. 

2 References designated “J” are to the numbers centered in bold-face 
type on separate lines of the joint appendix. Whenever in a series of ref¬ 
erences a semicolon appears, the references preceding the semicolon are to 
the Board’s findings, and those following are to the supporting evidence. 
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19, 1955, against National Truck Rental Company, 
Inc. (respondent herein), following the usual proceed¬ 
ings under Sections 9 and 10 of the Act. This Court 
has jurisdiction, the unfair labor practice having 
occurred in Washington, D. C. 3 The Board’s decision 
and order in the unfair labor practice proceeding (J. 
242-250) is reported at 114 NLRB No. 26. The 
Board’s initial decision and direction of election in 
the underhung representation proceeding was issued 
on January 29, 1954, and is unreported (J. 152). Its 
two supplemental decisions in that proceeding are 
reported at 108 NLRB 1349 and 110 NLRB 838 (J. 
171-3, 208-210). 

STATEMENT OF THE CASE 

The Board found that respondent violated Section 
8 (a) (5) and (1) of the Act by refusing to bargain 
with two labor organizations which the Board had 
certified as the joint bargaining representative of re¬ 
spondent’s employees in an appropriate bargaining 
unit. These labor organizations are Local 639, Inter¬ 
national Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America, AFL, herein called 
the Teamsters, and District Lodge No. 67, International 
Association of Machinists, AFL (Local 1486), herein 
called the Machinists. The Teamsters and the Ma¬ 
chinists are herein jointly called the Unions. 

Respondent concedes that it refused to bargain with 
the certified representative and defends its refusal 
by contending that the certification is invalid because 

3 Respondent, a Maryland corporation, operates a passenger car and 
truck rental business at four establishments in the District of Columbia 
(J. 152; 28-9, 49). No jurisdictional issue is presented. 


the Board erred in directing an election to determine 
whether its employees wanted the Unions jointly to 
represent them, because the Board erred in setting 
aside the first election and directing another election, 
and because the Board further erred in finding that a 
majority of the employees voted for union representa¬ 
tion in the second election. The pertinent subsidiary 
facts regarding these defenses and the Board’s rejection 
of them are set forth below. 

L THE BOARD'S FINDINGS AND CONCLUSIONS 
A. The Board's Decision and Direction of Election 

On November 9, 1953, Union Representative Fair- 
field, acting on behalf of the Teamsters and the 
Machinists, filed a representation petition with the 
Board alleging that a substantial number of employees 
in a unit composed of respondent’s maintenance and 
repair employees, including working foremen, desired 
the Unions to represent them, that a request for recog¬ 
nition had been made on or about November 3, and 
that respondent had declined recognition on or about 
the same date (J. 152; 140). 

At a hearing on the representation petition respond¬ 
ent moved to dismiss the petition, alleging (1) that the 
petition contained misstatements of fact, (2) that the 
record was devoid of proof that the Teamsters had been 
authorized to act for any of the employees, and (3) 
that the statute does not permit a representation peti¬ 
tion to be filed by two labor organizations (J. 152; 
8, 10-13). 4 Respondent did not, however, take any 

< See Argument, infra, pp. 15-22, for a more detailed statement of the 
facts relating to respondent’s motion to dismiss. 
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position with respect to the unit alleged in the petition 
to be appropriate (J. 37, 39, 82). 

The Board on January 29, 1954, issued its Decision 
and Direction of Election. It found no merit in re¬ 
spondent’s motion to dismiss and denied the motion. 
It found the unit requested by the Unions, to wit, all 
respondent’s repair and maintenance employees, in¬ 
cluding working foremen, to be appropriate and 
directed an election among the employees in that unit 
(J. 152). 

B. The Board Sets Aside the First Election and Directs An¬ 
other Election Because of Possible Confusion Resulting 
From Its Erroneous and Inadvertent Inclusion of Working 
Foremen in the Appropriate Unit 

The election held on February 19, 1954, resulted in 
13 votes for the Unions as joint representative, 15 
against them, and 3 challenged ballots (J. 155). Both 
the respondent and the Unions filed objections to the 
election (J. 171; 157,158-159). 

On April 2,1954, the Regional Director, after investi¬ 
gation, issued a Report on Objections and Challenges 
(J. 171; 160-165). With respect to the challenges, he 
reported that the ballots of two of the working foremen 
had been challenged by respondent and the ballot of 
another working foreman had been challenged by the 
Unions, each alleging that those employees were super¬ 
visors. He further reported that still another working 
foreman had been permitted to vote unchallenged. He 
recommended that the three challenged ballots be 
opened and counted since the Board had specifically 
included working foremen in the appropriate unit (J. 
160-161). With respect to respondent’s objections to 


the election, the Regional Director reported that re¬ 
spondent had submitted no supporting evidence and 
had advised that it was unable to adduce anv. He 
therefore recommended that respondent’s objections 
be overruled (J. 161,165). With respect to the Unions’ 
objections, he found merit in the objections insofar 
as they were based on statements admittedly made by 
respondent’s vice-president two days before the election 
to two of the working foremen that they would be dis¬ 
charged for their union activity if the Unions should 
win the election. Finally, the Regional Director found 
that additional allegations by the Unions that respond¬ 
ent had made coercive preelection statements were all 
controverted and raised questions of credibility which, 
if necessary to resolve, could best be resolved at a 
hearing. He recommended that in the event the Board’s 
resolution of the challenges and the resulting tally of 
ballots did not render the Unions’ objections moot, the 
election should be set aside on the basis of respondent’s 
admitted threatening statements to two of its working 
foremen (J. 165). 

Respondent thereupon filed an “answer” to the 
Regional Director’s report, contending that all three 
challenges should be sustained because the voters were 
supervisors and that the Regional Director’s recom¬ 
mendation based on respondent’s threatening state¬ 
ments to the working foremen should be rejected be¬ 
cause the statements were protected free speech, not 
made to employees eligible to vote (J. 167-170). 

On June 15, 1954, the Board, after reviewing the 
evidence adduced at the hearing, which showed that all 
four working foremen may effectively recommend pro- 
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motion, discipline and discharge (J. 43-45, 63-64, 69- 
73), found that they were clearly supervisors as defined 
in the Act and that their inclusion in the appropriate 
unit was inadvertent (J. 172). It accordingly rejected 
the Regional Director’s recommendation respecting the 
challenged ballots, and amended the earlier unit finding 
to exclude working foremen. It held that in “view of 
the possible confusion that may have resulted from the 
Board’s inadvertence in including working foremen 
within the unit,” the purposes of the Act would best 
be served by setting aside the election and directing 
another election among the employees in the amended 
unit (J. 172). Under the circumstances, the Board 
found it unnecessary to make any findings with respect 
to the other issues raised on the conduct of the election 
(J. 172). 

C. The Second Election Resulting in Certification of the Unions 
as Joint Bargaining Representative 

The second election was held on July 23,1954 (J. 208; 
183). Following the election, the Regional Director 
issued and served upon the parties a Tally of Ballots, 
which showed that of the 24 ballots cast, 12 were for 
the Unions, 11 were against them, and 1 ballot was 
declared void and not counted (J. 208; 183). The latter 
ballot was considered void because beside the “No” 
box, which was marked X, there was written what 
appeared to be a deliberate identifying mark, the letter 
“H” (J. 196). 

The official counting of the ballots took place imme¬ 
diately following the election. At no time during the 
counting process did either of the parties or their 
representatives object to the actions of the Board’s 
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election agent with respect to his counting of the 
ballots found valid. On advice from respondent’s 
counsel, however, respondent’s election observer de¬ 
clined to sign the Tally of Ballots (J. 209; 183, 
191-193, 198-199). Respondent’s counsel later dis¬ 
covered a faint pencil mark upon one of the “Yes” 
ballots which had been counted as valid and he there¬ 
after, on July 27, filed objections to the election, dis¬ 
puting the correctness of the Tally of Ballots (J. 
187-188). 

The parties have stipulated and agreed as follows 
with respect to the circumstances under which the 
ballots were officially counted on July 23 and under 
which the question regarding the “Yes” ballot was 
later raised (J. 228-229) : 5 

Immediately following the second election con¬ 
ducted on July 23, 1954, the ballots were opened 
and counted, on a desk located in a room in the 
Respondent’s premises. Standing around the desk 
were the Board Agent, the Respondent’s observers, 
the Union’s observers, three Union representatives, 
two officials of Respondent, and counsel for Re¬ 
spondent. There were other persons standing 
behind those described above. The desk was lo¬ 
cated in a corner of a dimly lighted room, having 
no outside windows. Many of those present were 
smoking. 

The ballot box was emptied on the table. The bal¬ 
lots were unfolded by the Board Agent and placed 
by him in piles according to whether they were 

5 Upon the issuance of a complaint in this case, the parties waived the 
customary hearing before a Trial Examiner and in lieu thereof entered into 
a stipulation concerning certain undisputed facts and concerning the con¬ 
tents of the record to be considered by the Board in deciding the issues (J. 
227-238). 
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“Yes” ballots or “No” ballots. The ballot which 
was ruled void by the Board Agent was placed 
apart from the others. All this took place in view 
of all persons standing around the desk. The mark 
on the “Yes” ballot, whose validity is challenged 
by the Respondent in this proceeding, was not 
noticed by the Board Agent or any of the persons 
present at the time of the count. 

At the conclusion of the counting and tabulation 
of the ballots, all ballots were placed by the Board 
Agent in a file which the Board Agent placed in 
his brief case, where they remained until he arrived 
in the Regional Office in Baltimore, Maryland, the 
following Monday morning which was the next 
work day. Shortly after the Board Agent arrived 
at the Baltimore office, counsel for Respondent 
appeared in the office and requested permission to 
examine the ballots, whereupon the ballots were 
removed from the file in the brief case by the 
Board Agent and made available to counsel for 
Respondent. These ballots were examined by him 
in the presence of the Board Agent, at which time 
counsel for Respondent discovered the mark which 
had not been previously noticed on the “Yes” 
ballot which is now in question. No Union repre¬ 
sentative was present at the time. 

Under date of July 27 respondent, as stated above, 
filed objections to the second election, in which it 
contended that the ballot held void, which was a “No” 
vote, was in fact valid; but that if the Board should 
uphold its agent’s ruling that the ballot was invalid, 
then the Board should also hold invalid the “Yes” 
ballot, upon which a pencil mark at the lower edge was 
discovered on the next working day after the ballots 
were officially counted (J. 209; 187). 
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On August 2, the Unions filed a statement on re¬ 
spondent’s objections to the second election, contending 
that the “No” ballot in issue had been properly voided 
by the Board Agent because an identifying mark, the 
letter “H,” had been placed upon it near the “No” 
box, and that at the time the ballots were counted no 
such marking as contended by respondent appeared 
upon any “Yes” ballot (J. 189-190). 

On August 4, 1954, the Regional Director, after 
investigation, issued his report on respondent’s objec¬ 
tions to the second election (J. 191-194). He reported 
that upon opening the ballots for counting and tabula¬ 
tion, the Board agent discovered one ballot (J. 196) 
with an X plainly marked in the “No” box but, in 
addition, there was another penciled mark just to the 
left of the “No” box which appeared to be a capital 
“H” and further appeared to be a deliberate marking, 
not accidental or inadvertent. He ruled that the Board 
agent had properly voided this ballot because it con¬ 
tained what appeared to be a deliberate identifying 
mark (J. 192-193). The Regional Director further 
reported that on the next working day after the election, 
counsel for respondent raised a question with respect 
to another ballot (J. 195) which was plainly marked 
with an X in the “Yes” box and which, on close scru¬ 
tiny, revealed in the margin near the bottom edge of 
the ballot a faint pencil mark which was not noticed 
at the time the ballots were counted. 6 He reported that 
this faint mark was distinguishable from the marking 

8 Because of the faintness of the mark upon this ballot, it is almost in¬ 
visible on the reproduced copy appearing in the joint appendix (J. 195). 
A heavy straight line appearing above the “No” box on the reproduced 
copy is a stamp mark later placed upon the ballot and is not the mark in 
issue. 
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on the “No” ballot in that it had no clear resemblance 
to any letter, figure or other identifying characteristic 
but instead had the appearance of being an accidental 
or inadvertent marking. 7 He therefore ruled that the 
ballot should not be invalidated (J. 193). 

On August 11 respondent filed exceptions to the 
Regional Director’s report, reiterating its contentions 
with respect to the two ballots in question (J. 198-203). 
The Unions, on August 17, filed a statement in reply, 
urging that the Regional Director erred in permitting 
respondent to examine the ballots without notice to 
the Unions and while they had no representative in 
attendance, and urging further that the Board should 
not consider what they characterized as a post-election 
challenge (J. 205-207). 

On November 9 the Board issued its Second Supple¬ 
mental Decision and Certification of Representatives 
(J. 208-210). After examination of the two ballots in 
question, it agreed with the Regional Director’s rulings 
with respect to both ballots. 8 It accordingly certified 
the Unions as the joint bargaining representative of 
respondent’s repair and maintenance employees. 

D. The Board's Finding Thai Respondent Refused to Bargain, 
in Violation of Section 8 (a) (5) and (1) of the Act 

Respondent did not reply to bargaining requests 
made by the Unions in letters dated November 16 and 
29,1954, and January 6 and February 1,1955 (J. 245; 

7 Respondent had contended that the mark resembled a “ B ’ ’ or a “ J ’ * 
(J. 193). 

8 One Board member held that it was unnecessary to rule upon the validity 
of the “Yes” ballot in question, finding that, since respondent failed to 
challenge, or otherwise to question the validity of any ballots at the time 
they were counted, its objections, based solely on its subsequent and belated 
reexamination of the ballots, constituted a post-election challenge, and was 
therefore untimely (J. 209). 
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233). Pursuant to an unfair labor practice charge 
thereafter filed by the Unions, the Regional Director 
issued a complaint (J. 217-220). The parties there¬ 
upon waived a hearing before a Trial Examiner and, 
as indicated supra, p. 7, n. 5, submitted the case to 
the Board upon a stipulated record (J. 227-238). In 
its brief to the Board, respondent asserted in defense 
of its refusal to bargain the various objections and 
contentions it had theretofore made in the representa¬ 
tion proceeding. 

The Board, on September 19,1955, issued its decision 
and order, reaffirming the rulings it had made in the 
representation proceeding and finding that respondent 
had refused to bargain with the Unions, in violation of 
Section 8 (a) (5) and (1) of the Act (J. 242-250). 

IL THE BOARD'S ORDER 

The Board’s order requires respondent to cease and 
desist from refusing to bargain with the Teamsters 
and Machinists, jointly, as the representative of its 
employees and from interfering in any other manner 
with the efforts of the Unions jointly to represent the 
employees (J. 247). Affirmatively, the order requires 
respondent, upon request, to bargain with the Teamsters 
and Machinists jointly and to post appropriate notices 
(J. 247-248). 


SUMMARY OF ARGUMENT 

Respondent, while conceding that it refused to bar¬ 
gain with the Teamsters and Machinists which the 
Board had certified as the joint bargaining repre¬ 
sentative of respondent’s repair and maintenance em- 
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ployees, contends that its refusal was not unlawful. 
The refusal was not unlawful, respondent asserts, be¬ 
cause the Board erred in entertaining the representa¬ 
tion petition filed by the Unions, erred in setting aside 
the first election, and erred in holding that the Unions 
had received a majority of the votes cast in the second 
election. The Board properly rejected these defenses 
and held that respondent’s refusal to bargain was in 
violation of Section 8 (a) (5) and (1) of the Act. 

I 

Respondent asserts three reasons why, in its view 7 , 
the Board committed reversible error in entertaining 
the representation petition. 

(1) The first alleged error is based upon respond¬ 
ent’s contention that the representation petition con¬ 
tained false statements with respect to whether the 
Unions had requested and respondent had declined 
recognition. In rejecting this defense, the Board prop¬ 
erly held that “whatever defects may have arisen in 
the petition were cured at the hearing without prejudice 
to the Employer” and that “the record does not . . . 
substantiate the Employer’s claim of deliberate falsi¬ 
fication in the petition” (J. 152, n. 1). 

(2) The next alleged error is based upon respond¬ 
ent’s contention that the Board, under Section 9(c) 
(1)(A) of the Act, could not properly direct 
an election permitting the employees to decide 
whether thev desired the Teamsters and Machinists 
to represent them jointly, and, in any event, that the 
Board could not properly direct such an election in the 
absence of an affirmative showing on the record that 
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the employees understood that the Unions were to 
jointly represent them. This contention, too, is without 
merit. The statute does not preclude the Board from 
certifying two unions as joint representative. And, 
since the Notices of Election and ballots clearly ap¬ 
prised the employees that they were to vote for or 
against representation by the Teamsters and Machin¬ 
ists, there is no reason to assume that they did not 
understand that the Unions, if elected, would jointly 
represent them. 

(3) As further prejudicial error, respondent asserts 
that in the absence of a showing on the record at the 
representation hearing that a substantial number of 
employees had designated the Teamsters and Machin¬ 
ists to represent them when the representation petition 
was filed, the Board was not warranted in directing 
an election. In order to screen out petitions with 
little or no prospect of success, the Board normally 
requires that a petitioning union show that it repre¬ 
sents a substantial number of employees before the 
Board will investigate the petition. The Board’s re¬ 
fusal to permit litigation of this showing of interest 
was in accordance with the Board’s established prac¬ 
tice, which has been judicially approved. 

II 

Respondent’s defense to its refusal to bargain, inso¬ 
far as it is based on the contention that the Board 
improperly set aside the first election, is likewise with¬ 
out merit. In setting aside the first election and direct¬ 
ing another one in an amended appropriate unit because 
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of the possible confusion resulting from the Board’s 
inadvertent and erroneous inclusion of four super¬ 
visors in the unit originally found appropriate, the 
Board acted reasonably and within its permissible 
discretion. 

Ill 

Respondent’s final defense is based on its objections 
to the Board’s rulings on the validity of two ballots, 
the disposition of which was critical to the outcome of 
the election. On the basis of an inspection of the two 
ballots in question, the Board properly held, in accord¬ 
ance with rules generally applied in political elections, 
that one of the ballots was invalid because on its face 
was written what appeared to be a deliberate identify¬ 
ing mark, the letter “H,” and that the other ballot was 
valid because the faint pencil mark upon it did not 1 

appear to be a deliberate identifying mark. 

ARGUMENT 

THE BOARD PROPERLY HELD THAT RESPONDENT VIOLATED 
SECTION 8 (a) (5) AND (1) OF THE ACT BY REFUSING TO 
BARGAIN WITH THE UNIONS CERTIFIED BY THE BOARD 
AS THE JOINT BARGAINING REPRESENTATIVE OF RE¬ 
SPONDENT'S EMPLOYEES IN AN APPROPRIATE BARGAIN¬ 
ING UNIT 

Respondent, as already stated, does not dispute that 
it refused to bargain with the Teamsters and Machin¬ 
ists following their certification by the Board as the 
joint representative of respondent’s repair and main¬ 
tenance employees. 9 It seeks to justify this refusal to 

»More specifically, the unit found by the Board to be appropriate con¬ 
sists of auto and truck mechanics, body and fender men, tiremen, washers, 
porters, service men and helpers (J. 172). A similar unit has been found 
by the Board to be appropriate in other cases. William J. Silva, 85 NLRB 
573, 575; Butte Motors, 85 NLRB 1336, 1339; Vevoda Motor Sales, 86 
NLRB 573, 574; Armowr 4" Co., 110 NLRB 587, 589. And respondent does 
not contend that the Board's unit determination in this case was unreason¬ 
able. . 


bargain by attacking the validity of the certification. 
The certification is invalid, respondent contends, be¬ 
cause the Board erred in entertaining the representa¬ 
tion petition, erred in setting aside the first election, 
and erred in its rulings on the validity of the ballots 
cast in the second election. The questions presented by 
these defenses are more sharply defined in a statement 
of the issues set forth in the prehearing conference 
stipulation of the parties which has been filed with this 
Court. The first three of these issues relate to the pro¬ 
priety of the Board’s action in entertaining the repre¬ 
sentation petition and will be treated below as sub¬ 
headings under an appropriate general heading. 

As we show below, the Board properly rejected each 
of respondent’s defenses. Respondent’s refusal to 
bargain was accordingly mrwarranted and in violation 
of Section 8 (a) (5) and (1) of the statute. 

I. The Board Properly Rejected Respondent's Defenses Baaed 
on Its Objections to the Board's Prior Action in the Rep¬ 
resentation Proceeding 

A. The Board Properly Rejected Respondent's Contentions That the 
Board's Certification of the Unions is Invalid Under Section 9 (c) 
(1) (A) of the Act Because the Representation Petition Contained 
False Statements With Respect to Whether the Unions Had Re¬ 
quested and Respondent Had Declined Recognition 

At the outset of the hearing on the representation 
petition, respondent moved to dismiss the petition be¬ 
cause of alleged false statements appearing therein 
(J. 8-11). The statements referred to are contained 
in Item 7a of the printed form of petition (J. 140). 
Union Representative Fairfield, who filed the petition 
on behalf of the Teamsters and Machinists, had filled 
in the date in two blank spaces, so that Item 7a reads 
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as follows: “Request for recognition as Bargaining 
Representative was made on November 3, 1953, and 
Employer declined recognition on or about November 
3, 1953 (If no reply received, so state).” This item, 
respondent asserted, was false in two respects: (1) 
Only the Machinists, through their representatives 
Trementozzi and Boone, and not the Teamsters, had 
theretofore asked respondent for recognition, and (2) 
respondent had not declined recognition but instead 
had said that it was experiencing a delay in getting legal 
advice, and had in fact never replied to the Machinists’ 
request (J. 8-10, 16-19, 21). In view of respondent’s 
contention that the Teamsters had never requested 
recognition, Fairfield made a request upon the record 
at the hearing that respondent recognize the Team¬ 
sters and Machinists as joint bargaining representa¬ 
tive (J. 38). 10 Respondent’s counsel replied that re¬ 
spondent would not answer the question (J. 38-39). 

At the hearing and in its brief to the Board, respond¬ 
ent did not attack the Board’s established practice of 
entertaining a representation petition even where there 
has been no request for or denial of recognition (J. 11, 
36).” It contended, rather, that although the Unions 
were not legally required to answer Item 7a of the peti- 

io Pursuant to an agreement between the International officers of tho 
Teamsters and Machinists to resolve jurisdictional differences and promote 
harmonious relations (J. 147-150), the two Unions were carrying on a joint 
organizing campaign in the automotive field and had agreed jointly to 
represent respondent’s employees regardless of which union might thereto¬ 
fore have signed up any particular employees (J. 16, 105-106, 109, 111, 113- 
114, 117-118). 

u In order not to deprive unions and employers of the special advantages 
accruing to them under the amended Act from a Board certification, the 
Board will direct an election and certify a union regardless of whether the 
union has requested and the employer declined recognition and, indeed, even 
when the employer is currently recognizing or bargaining with the petition¬ 
ing union. General Box Co., 82 NLRB 678; Advance Pattern Co., 80 NLRB 
29; White Construction and Engineering Co., 97 NLRB 1082, 1091-1092, en¬ 
forced 204 F. 2d 950 (C.A. 5). 


tion, they voluntarily answered it, and in view of the 
false statements which they made, the Board was 
required to dismiss the petition (J. 36). 

The Board properly denied the motion to dismiss. 
As it pointed out (J. 152, n. 1), “whatever defects may 
have arisen in the petition were cured at the hearing 
without prejudice to the Employer” and “the record 
does not . . . substantiate the Employer’s claim of 
deliberate falsification in the petition. ” The Board has 
consistently held that similar defects in a repre¬ 
sentation petition which are remedied before or 
during the hearing and which do not prejudice the 
employer constitute no ground for dismissal of the 
petition. Padgett Printing and Lithographing Co., 
101 NLRB 144, n. 1; Petco Corp., 98 NLRB 150, 152; 
Marin County Employers Council, 87 NLRB 296, 297. 
Cf. Market Street By. Co. v. Railroad Commission, 324 
U.S. 548, 562, in which the Supreme Court pointed out 
that “due process deals with matters of substance and 
is not to he trivialized by formal objections that have 
no substantive bearing on the ultimate rights of the 
parties.” 


B. The Board Properly Held Thai the Two Unions Could Ad Jointly 
in Representing Respondent's Employees in a Single Appropriate 
Bargaining Unit Although the Record Did Not Show That the 
Employees Knew Whether They Would Be Represented By Both 
Unions or Only One of Them 

Respondent contends that under Section 9 (c) (1) 
(A) of the Act, which provides for the filing of a rep¬ 
resentation petition “by an employee or group of em¬ 
ployees or any individual or labor organization acting 
in their behalf,” the Board is not authorized to enter- 
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tain a petition filed by two labor organizations acting 
jointly, for the statute mentions labor organization only 
in the singular (J. 13). This argument ignores the 
established principle of statutory construction em¬ 
bodied in the very first section of the Revised Statutes 
(U.S.C. Title 1, Sec. 1) that “In determining the mean¬ 
ing of any Act of Congress, unless the context indicates 
otherwise—words importing the singular include and 
apply to several persons, parties, or things.” 12 The 
context of Section 9 (c) (1) (A) of the Act does not 
indicate otherwise and the legislative history of that 
Section shows clearly that Congress in using the term 
“labor organization” was referring, not to the quantity, 
but to the nature of the entity which might file a 
petition. See S. Rep. 105, 80th Cong., 1st Sess., p. 25, 
and H. Conf. Rep. 510, 80th Cong., 1st Sess., p. 50, 
appearing in Vol. I, Legislative History of the Labor 
Management Relations Act, 1947 (Govt. Print. Off. 
1948), at, respectively, pp. 431, 554. Moreover, the 
Teamsters and Machinists, by deciding to act jointly in 
representing respondent’s employees, became a single 
ad hoc labor organization for the purpose of dealing 
with respondent concerning the employees, and for that 
reason fall within the statutory reference in question. 

Respondent contends further that assuming two 
unions may file a petition seeking certification as the 
joint representative of employees in an appropriate 
unit, the Board may not direct an election with both 
unions appearing on the ballot unless the record affirma¬ 
tively shows that the employees know whether they are 

12 See also, Grier v. Kennan, 64 F. 2d 605, 607 (C.A. 8); Lindley v. 
Murphy 387 I1L 506, 56 N.E. 2d 832, 837-838; State v. Martin , 60 Ark. 343, 
30 S.W. 421, 422, 28 LB.A. 153. 
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to be represented by both unions or by only one of them 
(J. 89-90, 94-95). Compare the objection made by the 
employer and rejected by the Supreme Court in May 
Department Stores Co. v. N.L.R.B., 326 U.S. 376, 
381. There the Supreme Court stated, at 381: 

In this case, on the Joint Council’s petition for 
certification, the Board found that the Council 
had a majority of the employees. As a matter 
of fact it was a local union which the employees 
had selected and joined. The Board pointed out 
in its findings of fact on the petition for an elec¬ 
tion that the Joint Council represented this local 
and similar locals in other stores. 

The Company says that some of the employees 
may have been misled by the ballot into thinking 
that the Joint Council had a substantial number 
of the unit’s employees as members because elec¬ 
tions are not ordinarily called unless that situa¬ 
tion exists. The local was represented by the 
Joint Council. Cf. N.L.R.B. v. Franks Bros. Co ., 
137 F. 2d 989, 992, affirmed on other grounds, 
Franks Bros. Co. v. N.L.R.B., 321 U.S. 702. The 
Joint Council was chosen by a majority of the 
employees of the unit and certified. In the cir¬ 
cumstances of this election, we see no basis for the 
Company’s objection to the certified representa¬ 
tive on the ground of possible confusion of the 
employees. 

Here, too, regardless of whether the employees had 
signed cards for one union or both, they were apprised 
by the Notices of Election and by the form of the 
ballots that they were to vote for or against the 
Teamsters and Machinists as their joint bargaining 
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representative (J. 154). There is no reason to as¬ 
sume that any confusion to the employees resulted 
or that any questions which they may have had re¬ 
garding the election were not satisfactorily answered. 
Here, as in other cases in which the Board has certi¬ 
fied two or more unions as the joint bargaining repre¬ 
sentative, the unions must jointly represent all the 
employees in the single appropriate unit, and the 
employer may refuse to deal with only one of them 
in behalf of employees of only part of the appropriate 
unit. Long-Bell Lumber Co., 29 NLRB 586, 597; Gen¬ 
eral Motors Corp., 67 NLRB 233 and cases cited; 
Welding Shipyards Inc., 81 NLRB 936, 944; White 
Motor Co., 86 NLRB 380, 381; Swift <Sc Co., 114 NLRB 
No. 38 and cases cited. See also N.L.R.B. v. E. A. 
Laboratories Inc., 188 F. 2d 885, 888 (C.A. 2), certio¬ 
rari denied 342 U.S. 871; American Newspaper Pub¬ 
lishers Association v. N.L.B.B., 193 F. 2d 782, 805 
(C.A. 7). 

C. The Board Properly Held Thai the Validity of its Certification of 
the Unions as Join! Bargaining Representative Is Unaffected By 
a Lack of Showing on the Record That a Substantial Number of 
Employees Had Designated the Unions to Represent Them When 
the Representation Petition Was Filed 

Respondent also contends that the Board was with¬ 
out authority to direct an election because it did not 
introduce evidence at the representation hearing to 
show that the Unions, at the time the petition was filed, 
had been designated by a substantial number of em¬ 
ployees to represent them (J. 152; 87, 93-94,101). The 
Hearing Officer, following the Board’s established 
practice in this regard, refused to permit litigation 
of the showing of interest which the Unions had made 
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to Board agents when the petition was filed (J. 87-88, 
94-96). The Board, in approving the Hearing Officer's 
ruling, properly held that the showing of interest hv 
the petitioning Unions “is a matter for administra¬ 
tive determination, not litigable by the parties” (J. 
152). 

When a petition is filed pursuant to Section 9(c) (1) 
of the statute, the Board administratively ascertains 
whether a sufficient number of employees have desig¬ 
nated the petitioner as their representative to war¬ 
rant a reasonable belief that a question concerning 
representation exists. (N.L.R.B. Statements of Pro¬ 
cedure, effective June 3, 1952, 29 CFR, Sec. 101.17). 
It is the Board’s practice to refuse to hold a hearing 
unless the petitioner has been designated by at least 
30 percent of the employees in the unit because its 
administrative experience has shown that there is 
little likelihood that a genuine question of representa¬ 
tion exists if the petitioner does not have this mini¬ 
mum number of designations. 

But there is no support in the Act for respondent’s 
contention that the record must contain the evidence 
of these designations. As the Court of Appeals for 
the Ninth Circuit said in N.L.R.B. v. J. I. Case Co., 
201 F. 2d 597, 600: 

No statutory purpose would be served by requir¬ 
ing formal proof at the hearing of the substan¬ 
tiality of the Union’s claim to representation or 
by permitting the contending parties to litigate 
such issue at the hearing. Among other undesir¬ 
able consequences, a trial of that nature would 
bring about disclosure of the individual em¬ 
ployees’ desires with respect to representation and 
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would violate the long-established policy of secrecy 
of the employees’ choice in such matters. As said 
by the Board in the case quoted from in footnote 
3, supra [0. D. Jennings & Co., 68 NLRB 516, 
517-518], ‘It is the election . . . which decides the 
substantive issue whether or not the petitioner 
[union] or another labor organization, if any, ac¬ 
tually represents a majority of the employees in¬ 
volved in a representation case.’ 

And the Court of Appeals for the Fifth Circuit in 
N.L.E.B. v. White Construction and Engineering Co., 
204 F. 2d 950, 953, held: 

The preliminary investigation usually made, and 
the Board’s requirement that a petitioning union 
show that it represents a substantial number of 
employees in the bargaining unit, are for admin¬ 
istrative purposes, to enable the Board to screen 
out petitions with little or no prospect of success. 
Such a showing is not a jurisdictional pre¬ 
requisite. 

Moreover, at the elections which the Board subse¬ 
quently held, it was conclusively established that a 
question of representation did exist. And this ques¬ 
tion was resolved when a majority of the employees 
voted for the Teamsters and Machinists as their joint 
representative. 

IL The Board Properly Set Aside the First Election and Di¬ 
rected Another Election Because of the Board's Inad¬ 
vertent and Erroneous Inclusion of "Working Foremen" in 
the Unit 

As shown in the Statement of the Case, respondent 
had four working foremen, clearly shown by the rec¬ 
ord to be supervisors, whom the Board inadvertently 
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and erroneously included in the appropriate bar¬ 
gaining unit when directing the first election. The 
Board set aside the election and directed another 
election because “of the possible confusion that may 
have resulted from the Board’s inadvertence” and 
found it unnecessary to pass on other grounds asserted 
by the Unions as a basis for setting aside the election 
(J. 172). If the Board improperly invalidated the 
first election it would, of course, have been precluded 
by virtue of Section 9(c)(3) of the statute from hold¬ 
ing the second election within a 12 month period. 

Respondent asserts that because only one of the 
four supervisors cast an unchallenged vote in the elec¬ 
tion, and because the Tally of Ballots showed 13 
votes for and 15 against the Unions, the supervisor’s 
vote, however cast, could not have caused the Unions’ 
defeat. Consequently, respondent argues, the Board 
should not have set aside the election. 

Respondent’s argument misconceives the basis for 
the Board’s action. The fact that one supervisor cast 
an unchallenged ballot had nothing to do with the 
Board’s decision to set aside the election. It was the 
possible confusion resulting from the Board’s inad¬ 
vertent inclusion of supervisors in the appropri¬ 
ate unit which formed the basis for the Board’s 
action. The Notices of Election posted at each of 
respondent’s establishments informed the employees 
that “working foremen” were properly in the same 
unit with employees whom they supervised (J. 154). 
Because of their inclusion in the unit, these super¬ 
visors may well have participated in the pre-election 
campaign in such a way as to improperly influence 
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some of the employees. Moreover, respondent shortly 
before the election admittedly told two of the working 
foremen, whom it accused of participating in union 
activity, that they would be discharged if the Unions 
won the election (J. 162, 168, 170). The Unions and 
presumably at least some of the employees, knew of 
these threats (J. 158-159). It is conceivable that some 
employees may have voted against the Unions in order 
to save their supervisors’ jobs. It would, of course, 
be difficult, if not impossible, to determine precisely 
the effect of the Board’s inadvertence upon the re¬ 
sults of the election. The Board could reasonably de¬ 
termine, however, that“possible confusion” may have 
resulted and that the purposes of the Act would best 
be served by setting aside the election and directing 
another election in the amended appropriate unit. 

As this Court stated in N.L.R.B. v. Capital Transit 
Co ., 221 F. 2d 864, 866, n. 4: 

44 The propriety of the Board’s determination 
that the election should be set aside must be con¬ 
sidered in the light of the principle that 4 Congress 
has entrusted the Board with a wide degree of 
discretion in establishing the procedure and safe¬ 
guards necessary to insure the fair and free 
choice of bargaining representatives by em¬ 
ployees.’ ” National Labor Relations Board v. 
National Container Corp ., 211 F. 2d 525, 532 (2d 
Cir. 1954), quoting from National Labor Relations 
Board v. A. J. Tower Co., 329 U.S. 324, 330 (1946). 
See also cases there cited. 

The Board, we submit, did not abuse its discretion 
in setting aside the first election in this case because 
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of the possible confusion which may have resulted 
from its inadvertent inclusion of supervisors in the 
unit found by it to be appropriate. 

III. In Connection With the Second Election, the Board Prop¬ 
erly Voided a Ballot Because of a Deliberate Identifying 
Pencil Mark Found on the Ballot, While Declining to Void 
Another Ballot Containing No Such Deliberate Identify¬ 
ing Mark 

Respondent’s final defense to its refusal to bargain 
is based upon its objection to the official Tally of 
Ballots following the second election, which showed 
12 votes for and 11 against the Unions. Respond¬ 
ent contends that the Board improperly voided a 
ballot against the Unions, upon which a pencil mark, 
which appeared to be a capital “H”, was discovered 
at the time the ballots were officially counted. It con¬ 
tends in the alternative, that if this ballot was prop¬ 
erly voided, then another ballot for the Unions, upon 
which respondent’s counsel later discovered a faint 
pencil mark, should also have been voided. The Board 
properly rejected these contentions. 

In finding one ballot void and the other valid, the 
Board was applying the established rule generally 
applied in political elections that a marking which 
appears to have been deliberately made and which 
mav serve to reveal the identitv of the voter will render 
the ballot void. 13 The basis for this rule is self-evi¬ 
dent. Such identifying or distinguishing markings 
on a ballot are inconsistent with and destructive of the 
entire concept of secret elections free of improper 

18 See Greene v. Bjorseth, 183 N.E. 464, 472, 475, 350 I1L 469; Kelt* v. 
Brown, 141 N.E. 743, 747, 310 Ill. 319; Conley v. Bile, 193 N.E. 95, 105, 
207 Ind. 488; Froihingham v. Woodside, 120 A. 906 911, 122 Me. 525. 
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influences. “To count such ballots * clearly would 
open the door to the exertion of influences such as 
to prevent the exercise of the voter’s free choice.’ ” 
Bbco Manufacturing Co., 88 NLRB 983, 984. See 
also Burlington Mills, 56 NLRB 365, 368; Laconia 
Malleable Iron Co., Inc., 95 NLRB 161. This rule 
has been approved by the Court of Appeals for the 
First Circuit in N.L.R.B. v. Whitinsville Spinning 
Bing Co., 199 F. 2d 585. There the Court, while re¬ 
versing the Board on another ground, observed that 
it would be improper to count a ballot inj^ secret 
Board election if the ballot was “marked^in such a 
way as to give evidence of voter identification or an 
attempt at voter identification,” or if the marking 
“may have been deliberately made, and may have 
served to reveal the identity of the voter.” Id., at 
pages 587-588. 

The Board correctly applied this rule to the ballots 
here in issue. On the ballot (J. 196) which 
the Board held void, there is found a clear pencil 
mark just to the left of the “No” box, which, as the 
Regional Director and Board agreed, appears to be a 
capital “H,” and which further appears to have been 
deliberate!v, not accidentallv or inadvertentlv, made. 
Respondent contends that since seven employees on 
the voting eligibility list had first or last names begin¬ 
ning with the letter “H,” the signing of that initial 
could not have identified the voter (J. 187, 229). Re¬ 
spondent, however, improperly assumes that the 
voter’s handwriting could not have been recognized 
merely from the signing of one initial or that, in any 
event, the voter did not intend to identify himself. 


As the Court in the Whitinsville case noted, in a 
secret election a ballot would be improperly counted 
if marked in such a way as to constitute “an attempt 
at voter identification ” (199 F. 2d at 587). 

Applying the same standards to the other ballot (J. 
195), to which respondent filed its belated exception, 
the Board was warranted in concluding that this 
ballot “is in fact without any identifying mark, and 
is therefore valid” (J. 209-210). 14 The ballot, as 
pointed out by the Regional Director, contains a 
faint pencil mark in the margin near the bottom edge 
which does not appear to have any particular sig¬ 
nificance or character and which has all the appear¬ 
ance of being an accidental or inadvertent mark (J. 
193). Respondent, in contending that the mark looks 
like a “B” or a “J,” implicitly concedes that it is not 
a clearly identifying mark. 

The Board, of course, properly denied respondent’s 
motion “to take testimony to adduce additional facts” 
in support of its exceptions to the Regional Director’s 
rulings on the ballots in dispute (J. 211-213). In its 
brief to the Board, respondent contended that the pur¬ 
pose of this motion was “to prove by testimony of all 
the voters in the unit, how they voted and what was 
their intention in voting.” Respondent’s proposal 
would destroy the secrecy of the balloting and subject 
the employees to the very fears, pressures and possi¬ 
bilities of reprisal against which the Board’s election 

14 The Board’s ruling here is in accord with rulings of the courts in 
political election cases that, marks inadvertently made, such as those re¬ 
sulting from an involuntary movement of the hand, will not result in invali¬ 
dation of the ballot. Sylvcstrc v. Board of Aldermen, 43 K.I. 492, 111 A. 
881, 884-885; Hansen v. LindXey , 152 Kan. 63, 102 P. 2d 1058, 1070; and 
coses cited in note 13, supra. 
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procedures have sought to protect them. The Board 
correctly made its decision on the basis of the record 
before it, including the stipulation of the parties (J. 
229, para. Ill b.) that “There is no evidence other 
than the ballots themselves and inferences which may 
reasonably be drawn therefrom as to the identity of 
the voters who cast either ballot, or that either ballot 
was deliberately marked for identification purposes.” 

With respect to rulings on the validity of ballots, as 
with respect to determinations with respect to other 
details of the election proceedings, Congress has en¬ 
trusted the Board with a wide degree of discretion 
and unless the Board’s rulings are arbitrary, they are 
entitled to acceptance by the courts. N.L.R.B. v. 
A. J. Tower Co., 329 U.S. 324, 330; N.L.R.B. v. Water¬ 
man Steamship Corp., 309 U.S. 206, 226; N.L.R.B. v. 
Capital Transit Co., 221 F. 2d 864, 866 (C.A.D.C.). 
The Board’s rulings on the two ballots here in issue, 
as we have shown, were reasonable, and its certifica¬ 
tion of the Unions was proper. 


CONCLUSION 

For the reasons stated, it is respectfully submitted 
that a decree should issue enforcing the Board’s 
order in full. 

Theophil C. Kammholz, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 

Marcel Mallet-Prevost, 

Assistant General Counsel, 

Fannie M. Boyls, 

Milton E. Harris, 

Attorneys, 

National Labor Relations Board. 
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APPENDIX 

The relevant provisions of the National Labor Re¬ 
lations Act, as amended (61 Stat. 136, 29 U.S.C., Supp. 
V, Sees. 151, et seq .), are as follows: 

Rights of Employees 

Sec. 7. Employees shall have the right to self¬ 
organization, to form, join, or assist labor organ¬ 
izations, to bargain collectively through repre¬ 
sentatives of their own choosing, and to engage 
in other concerted activities for the purpose of 
collective bargaining or other mutual aid or pro¬ 
tection, and shall also have the right to refrain 
from any or all of such activities except to the 
extent that such right may be affected by an 
agreement requiring membership in a labor or¬ 
ganization as a condition of employment as au¬ 
thorized in section 8 (a) (3). 

Unfair Labor Practices 
Sec. 8.(a) It shall be an unfair labor practice 
for an employer— 

(1) to interfere with, restrain, or coerce em¬ 
ployees in the exercise of the rights guaranteed 
in section 7; 

* * * 

(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the 
provisions of section 9 (a). 

* * * 

Representatives and Elections 

Sec. 9 (a) Representatives designated or se¬ 
lected for the purposes of collective bargaining 
by the majority of the employees in a unit appro¬ 
priate for such purposes, shall be the exclusive 
representatives of all the employees in such unit 
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for the purposes of collective bargaining in re¬ 
spect to rates of pay, wages, hours of employ¬ 
ment, or other conditions of employment: * * *. 

(b) The Board shall decide in each case 

whether, in order to assure to employees the fullest 

freedom in exercising the rights guaranteed by 

this Act, the unit appropriate for the purposes of 

collective bargaining shall be the employer unit, 

craft unit, plant unit, or subdivision thereof: 
* * * 

(c) (1) Whenever a petition shall have been 
filed, in accordance with such regulations as may 
be prescribed by the Board— 

(A) by an employee or group of employees 
or any individual or labor organization acting 
in their behalf alleging that a substantial num¬ 
ber of employees (i) wish to be represented for 
collective bargaining and that their employer 
declines to recognize their representative as the 
representative defined in section 9 (a), * * *. 
the Board shall investigate such petition and if 
it has reasonable cause to believe that a question 
of representation affecting commerce exists shall 
provide for an appropriate hearing upon due 
notice. Such hearing may be conducted by an 
officer or employee of the regional office, who shall 
not make any recommendations with respect 
thereto. If the Board finds upon the record of 
such hearing that such a question of representa¬ 
tion exists, it shall direct an election by secret 
ballot and shall certifv the results thereof. 

* * * 

(3) No election shall be directed in any bar¬ 
gaining unit or any subdivision within which, in 
the preceding twelve-month period, a valid 
election shall have been held * * *. 
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(d) Whenever an order of the Board made pur¬ 
suant to secton 10 (c) is based in whole or in part 
upon facts certified following an investigation 
pursuant to subsection (c) of this section and 
there is a petition for the enforcement or review 
of such order, such certification and the record 
of such investigation shall be included in the 
transcript of the entire record required to be 
filed under section 10 (e) or 10 (f), and thereupon 
the decree of the court enforcing, modifying, or 
setting aside in whole or in part the order of the 
Board shall be made and entered upon the plead¬ 
ings, testimony and proceedings set forth in such 
transcript. 

Prevention of Unfair Labor Practices 

Sec. 10. (a) The Board is empowered, as here¬ 
inafter provided, to prevent any person from en¬ 
gaging in any unfair labor practice (listed in sec¬ 
tion 8) affecting commerce. This power shall not 
be affected by any other means of adjustment or 
prevention that has been or may be established by 
agreement, law, or otherwise: * * * 

( c ) * * * if X1 p 0n the preponderance of the tes¬ 
timony taken the Board shall be of the opinion 
that any person named in the complaint has en¬ 
gaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of 
fact and shall issue and cause to be served on such 
person an order requiring such person to cease 
and desist from such unfair labor practice, and 
to take such affirmative action including rein¬ 
statement of employees with or without back pay, 
as will effectuate the policies of this Act: * * * 

(e) The Board shall have power to petition any 
circuit court of appeals of the United States (in¬ 
cluding the United States Court of Appeals for 
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the District of Columbia), or if all the circuit 
courts of appeals to which application may be 
made are in vacation, any district court of the 
United States (including the District Court of 
the United States for the District of Columbia), 
within any circuit or district, respectively, where¬ 
in the unfair labor practice in question occurred 
or wherein such person resides or transacts busi¬ 
ness, for the enforcement of such order and for 
appropriate temporary relief or restraining order, 
and shall certify and file in the court a transcript 
of the entire record in the proceedings, including 
the pleadings and testimony upon which such 
order was entered and the findings and order of 
the Board. Upon such filing, the court shall cause 
notice thereof to be served upon such person, and 
thereupon shall have jurisdiction of the proceed¬ 
ing and of the question determined therein, and 
shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and 
to make and enter upon the pleadings, testimony, 
and proceedings set forth in such transcript a de¬ 
cree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the 
order of the Board. No objection that has not 
been urged before the Board, its member, agent, 
or agency, shall be considered by the court, unless 
the failure or neglect to urge such objection shall 
be excused because of extraordinary circum¬ 
stances. The findings of the Board with respect 
to questions of fact if supported by substantial 
evidence on the record considered as a whole shall 
be conclusive. * * * 
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STATEMENT OF ISSUES 

The five issues agreed upon by the parties and incor¬ 
porated in the Prehearing Conference Stipulation appear 
at page 141 of the Joint Appendix and on pages i and ii of 
the Brief for Petitioner; and, in accordance with the Rules 
of Court, they are not reproduced here. 
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STATUTES INVOLVED 

Certain relevant provisions of the National Labor Rela¬ 
tions Act, as amended (61 Stat. 136, 29 U.S.C., Supp. V, 
Secs. 151, et seq.) are set forth in the Appendix of the Brief 
for the National Labor Relations Board beginning at Page 
30 of that Brief. Additionally, this Brief for the Respon¬ 
dent refers to Section 9(h) of the same Act, which reads 
as follows: 

“(h) No investigation shall be made by the Board 
of any question affecting commerce concerning the rep¬ 
resentation of employees, raised by a labor organiza¬ 
tion under subsection (c) of this section, and no com¬ 
plaint shall be issued pursuant to a charge made by a 
labor organization under subsection (b) of section 10, 
unless there is on file with the Board an affidavit ex¬ 
ecuted contemporaneously or within the preceding 
twelve-month period by each officer of such labor or¬ 
ganization and the officers of any national or inter¬ 
national labor organization of which it is an affiliate or 
constituent unit that he is not a member of the Com¬ 
munist Party or affiliated with such party, and that 
he does not believe in, and is not a member of or sup¬ 
ports any organization that believes in or teaches, the 
overthrow of the United States Government by force 
or by any illegal or unconstitutional methods. The pro¬ 
visions of section 35A of the Criminal Code shall be ap¬ 
plicable in respect to such affidavits.” 

The relevant provisions of Title 18 U.S. Code, Crimes and 
Criminal Procedure (62 Stat. 683, 18 U.S.C. Sec. 1001), is 
as follows: 

“Whoever, in any matter within the jurisdiction of 
any department or agency of the United States know¬ 
ingly and willfully falsifies, conceals or covers up by 
any trick, scheme, or device a material fact, or makes 
any false, fictitious or fraudulent statements or repre¬ 
sentations, or makes or uses any false writing or docu- 
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ment knowing the same to contain any false, fictitious 
or fraudulent statement or entry, shall be fined not 
more than $10,000 or imprisoned not more than five 
years, or both.” 

The relevant section of General Rules and Regulations, 
Series 6 of the National Labor Relations Board, effective 
March 1, 1951, 29 C.F.R. Chapter II, Part 102 is as follows: 

“Sec. 102.52. A petition for investigation of a ques¬ 
tion concerning representation of employees under 
paragraphs (1) (A) (i) and (1) (B) of Section 9(c) of 
the Act (hereinafter called a petition for certification) 
may be filed by an employee or group of employees or 
any individual or labor organization acting in their 
behalf or by an employer. A petition under paragraph 
(1) (A) (ii) of Section 9(c) of the Act, alleging that 
the individual or labor organization which has been 
certified or is being currently recognized as the bar¬ 
gaining representative is no longer such representa¬ 
tive (hereinafter called a petition for decertification), 
may be filed by any employee or group of employees 
or any individual or labor organization acting in their 
behalf. When any such petition is filed by a labor or¬ 
ganization, no investigation shall be made of any ques¬ 
tion of representation raised by such labor organiza¬ 
tion unless such labor organization is in compliance 
with the requirements of section 9(f), (g), and (h) of 
the act, within the meaning of Section 102.13. Petitions 
under this section shall be in writing and signed, and 
shall either be sworn to before a notary public, Board 
agent, or other person duly authorized by law to 
administer oaths and take acknowledgments, or shall 
contain a declaration by the person signing it, under 
the penalties of the Criminal Code, that its contents 
are true and correct to the best of his knowledge and 
belief. Four copies of the petition shall be filed. Ex¬ 
cept as provided in Section 102.64 such petitions shall 
be filed with the Regional Director for the Region 
wherein the bargaining unit exists, or, if the bargain- 
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ing unit exists in two or more Regions, with the 
Regional Director for any of such Regions. Prior to 
the close of the hearing, pursuant to Section 102.55, the 
petition may be withdrawn only with the consent of 
the Regional Director with whom such petition was 
filed. After the close of the hearing, the petition may 
be withdrawn only with the consent of the Board. 
Whenever the Regional Director or the Board, as the 
case may be, approves the withdrawal of any petition, 
the case shall be closed.” 


United States Court of Appeals 

For the District of Columbia Circuit 

No. 13239 

National Labor Relations Board, Petitioner , 

v. 

National Truck Rental Company, Inc., Respondent. 

On Petition for Enforcement of an Order of the 
National Labor Relations Board 

BRIEF FOR RESPONDENT 

STATEMENT OF THE CASE 

In this case the National Labor Relations Board seeks 
to force an employer to bargain jointly with two unions 
even though the unions failed to receive a majority vote in 
either of two successive elections, and on the record in 
these proceedings, have been repudiated by 25 of the 31 
employees in the alleged bargaining unit. 

The issues primarily involve determinations of whether 
the National Labor Relations Board can lawfully process a 
falsified representation petition, whether that agency can 
arbitrarily set aside an election without evidence or find¬ 
ings of any kind, and whether an irregularly marked ballot 
violates the “secret ballot” principle. 

The immediate event which precipitated the filing of the 
Petition for Enforcement herein, was an Order of the 
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National Labor Relations Board (herein called the “Board”) 
dated September 19, 1955, with which the Respondent 
(herein called the “Company”) did not comply. This Order 
required the Company to cease refusing to bargain with 
Local 639, International Brotherhood of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers of America (herein 
called the “Teamsters”), and District Lodge No. 67, Inter¬ 
national Association of Machinists (Local 1486) (herein 
called the “Machinists”), both affiliated with the AFL-CIO 
(herein collectively called the “Unions”). 

The basic issue here, and the crux of this litigation, is 
the joint course of conduct by the Board and the Unions, 
designed by them to frustrate the desires of the employees 
and the operations of the Company. The deliberate falsifi¬ 
cations by the Unions combined with the admitted mistake 
and subsequent conclusions of the Board, led to the certifi¬ 
cation of the Unions as the so-called “joint bargaining 
agent” of the hapless employees. 

The last six volumes of the Decisions of the Board are 
replete with the various Orders by which the Board has 
sought to justify its objective that these Unions prevail. 
Following the so-called “joint petition” of the Unions, there 
was a hearing; the initial decision and direction of election 
dated January 29, 1954, contains the Board’s first three er¬ 
rors, and is unreported in the official volumes (and perhaps 
for good reason), but is reproduced in the Joint Appendix 
(R. 152).* 

The Board’s fourth error occurred when, by its supple¬ 
mental decision appearing at 108 NLRB 1349 (R. 171-3), 
it “set aside” the election on the stated theory that “possible 
confusion may have resulted” from the Board’s wrongful 

* In accordance with the stipulation of the parties, all references (R. ...) 
are made to pages of the certified Record, and are found in bold face type 
in the body of the Joint Appendix and in brackets at the upper outside 
corner of each page thereof. 
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inclusion of certain supervisors in the unit. However, this 
was directly in the face of the fact that the ballots cast and 
counted in the election clearly showed that a majority of 
employees did not favor joint representation by the Unions. 

In the second election, the Unions again failed to obtain 
a majority vote, so the Board committed its fifth error in 
these proceedings, and declared one “No” ballot to be void, 
thereby giving the Unions a bare majority, and a certifica¬ 
tion issued (110 NLRB 838) (R. 208-210). The Order re¬ 
lating to the refusal to bargain in the face of the certifica¬ 
tion, 114 NLRB No. 26, is found at R. 242-250. 

Having patiently waited for two and one-half years for 
its day in Court, while the gears of the administrative ma¬ 
chinery enmeshed the employees and employer alike in a 
net fabricated by the concerted action of the Board and 
Unions, the Company now states its case for the proposition 
that each step of the Board was either entirely unlawful, at 
worst, or in error, at best, in that: 

1. It was capricious to entertain a false petition which 
violated the Criminal Code of the United States. 

2. It was clearly arbitrary to ignore the plain words of 
the statute by accepting one petition from two labor 
organizations, and then to refuse to dismiss that peti- 
tition when the record failed to show that the em¬ 
ployees even knew that both Unions were seeking to 
represent them. 

3. The Board acted arbitrarily when it processed the 
petition of two unions for an election in one bargain¬ 
ing unit, where there was no showing that the em¬ 
ployees had designated both unions to act for them. 

4. It was unlawful for the Board to set aside the First 
Election because of its own error where the intent 
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of each voter was clear, where the only ballot counted 
as a result of the error could not have affected the 
result of the election, and where there was not even a 
scintilla of evidence to support the conclusion of the 
Board. 

5. It was erroneous to void one ballot with an irregular 
marking without voiding all ballots so marked in the 
Second Election, because that action violated the law 
relating to secret elections. 

STATEMENT OF FACTS 

The Company is a Maryland corporation engaged in the 
business of leasing automobiles and trucks to the public in 
the District of Columbia. 

Several days prior to November 3, 1953, two representa¬ 
tives of the Machinists Union called on the Vice President 
of the Company and asked him to recognize that union as 
the exclusive bargaining agent for its employees (R. 18). 
He replied that he would need a few days to consider the 
matter and consult counsel, and he neither agreed to recog¬ 
nize, nor refused to recognize the Machinists Union (Em¬ 
ployer’s Exhibit No. 1, R. 9,10). On November 9, before the 
Company had time to reply, the Machinists filed a repre¬ 
sentation petition for itself and the Teamsters, signed by 
an officer of the Machinists, which petition is filed in these 
proceedings as Board’s Exhibit 1A (R. 7,17-18,19). Under 
Item 7a, the Unions stated that “Employer declined recog¬ 
nition on or about November 3, 1953”. That item requires 
that if the petitioner did not receive an answer from the 
Company, it should so state, but the petition does not so 
state, and on the contrary, states falsely that recognition 
was declined. 

The Special Representative of the Machinists Union ad¬ 
mitted that the Teamsters had never made a demand for 
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recognition (R. 16-17). The Vice President of the Com¬ 
pany also stated that he never received any request from 
the Teamsters, either orally or in writing, to represent any 
of the employees (R. 18-19). 

At the hearing, the Company requested the right to see a 
blank form of the authorization cards submitted by the 
Unions to support their respective showings of interest 
upon which the petition was entertained by the Regional 
Director. Despite numerous requests and comments at the 
hearing, the hearing officer refused to permit a blank form 
of authorization to be submitted in evidence (R. 122, 125, 
129). There was no showing at the hearing that any em¬ 
ployee who signed an authorization card authorizing the 
Machinists to act as his bargaining agent, knew that he may 
have been actually authorizing the Teamsters to act for 
him, nor is there any evidence that any signed card even 
referred to the Teamsters. In fact, the union Special Rep¬ 
resentative admitted that he withheld from the employees 
copies of the working agreement (Union Exhibits 1 and 2, 
R. 113, 114) executed between the international officers of 
the two unions. When one of the union representatives 
offered for examination a blank form of the authorization 
card which was used in the organizing campaign, the union 
representative appearing as counsel for the joint petitioner, 
stopped his colleague from offering even the blank form 
in evidence (R. 120), and the Hearing Officer refused to 
require its submission.* 

• The first eight lines of testimony on Pace 120 of the transcript were 
omitted from the Joint Appendix. The testimony incorporated in the Joint 
Appendix ended with the last line on Page 119. The first eight lines on 
Page 120 are as follows: 

“Q. (By Mr. Skutch) Could I see a sample one? A. (By Mr. 
Trementozzi) No. I will show yon a sample that isn’t marked. (After 
a pause.) No, I don’t have one here. 

(Mr. Boone) I have one. 

(Mr. Fairfield) Hold it 

(Mr. Skutch) Let the record show that Mr. Boone was about to 
show me an application, and Mr. Fairfield refused to let him do it" 
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There are approximately thirty employees of the Com¬ 
pany involved in this proceeding. Under the provision of 
the Unions’ Exhibits 1 and 2, the working agreement be¬ 
tween the two unions, approximately twenty mechanics 
and mechanics’ helpers would be required to join the Ma¬ 
chinists Union, whereas the nine or ten washers, greasers 
and gasers, referred to collectively as service men, would 
be required to join the Teamsters. The testimony shows 
that the mechanics and mechanics’ helpers are skilled labor¬ 
ers, who must undergo training and must have a certain 
amount of mechanical skill in order properly to perform 
their functions. The service men, on the other hand, are 
laborers, who perform manual work requiring little or no 
training or experience. The mechanics, mechanics’ helpers 
and working foremen (who are mechanics), and the body 
men would ordinarily constitute one bargaining unit. The 
service men (washers, greasers, and tiremen) constitute a 
second bargaining unit (R. 149-150). 

The record does not show, and the Hearing Officer re¬ 
fused to permit the Employer to ascertain, whether the 
Machinists had made a substantial showing of interest 
in one bargaining unit or whether the Teamsters had made 
substantial showing of interest in the other bargaining unit, 
or whether either or both had shown a substantial interest 
in the combined unit (R. 86-90,96-99,103). 

Following the Board’s decision overruling Company ob¬ 
jections to the petition and combining both groups of em¬ 
ployees in a single bargaining unit, the First Election was 
conducted on February 19, 1954. The Tally of Ballots (R. 
155) shows that, of 31 ballots cast in the election, 13 were 
cast for the Unions, 15 were cast against the Unions, and 3 
ballots were challenged. In its Supplemental Decision of 
June 15,1954, the Board properly determined that the three 
challenged ballots should not be counted; but despite the 


7 


fact that this determination did not affect the result of the 
election, and there was no evidence adduced or findings 
made to indicate the existence of any confusion, the Board 
directed a new election based on the broad, vague conclu¬ 
sion that because of “possible confusion”, the purposes of 
the Act would be best served if the election were set aside 
(R. 172). 

Accordingly, the Board conducted a Second Election on 
July 23, 1954. In this election, there were 24 ballots cast, 
12 of which were marked “Yes” in favor of the Unions and 
12 of which were marked “No” against the participating 
labor organizations (R. 183). The Board agent who con¬ 
ducted the election thereupon, again contrary to the wishes 
of the employees and to their intent as expressed by the 
ballots, altered the result of the election by declaring one 
“No” ballot void, on the ground that it contained a pencil 
mark outside of the “X” box which he said could conceiv¬ 
ably serve to identify the voter. Counsel for the Company, 
on the next working day after the election, visited the 
Regional Office and examined all the ballots in the presence 
of the Board agent who conducted the election. At that 
time, counsel found that a “Yes” ballot also had a mark 
outside of the “X” box, and the Company thereupon filed an 
objection to the result of the election (R. 187). 

In its Second Supplemental Decision and Certification 
of Representatives handed down by the Board on Novem¬ 
ber 9, 1954, the Board upheld the action of the Regional 
Director in voiding the “No” ballot and in failing to void the 
“Yes” ballot in question, and the Board thereupon certified 
the joint petitioners as the bargaining agent for the 
amended bargaining unit. 

The unions, alleging they were lawfully certified, re¬ 
quested the Company and counsel for the Company to 
meet with their representatives for the purpose of bargain- 
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ing. Upon the failure of the Company or of counsel for the 
Company to reply to these requests, the charge and com¬ 
plaint herein were filed, and thereafter, the Board issued its 
Order sought to be enforced herein. 

SUMMARY OF ARGUMENT 

In order for the Company to be guilty of the unfair labor 
practices charged, the Board must prove that the Company 
did “interfere with, restrain, or coerce employees in the 
exercise of the rights guaranteed in section 7” or “refuse 
to bargain collectively with the representatives of his em¬ 
ployees . . Sec. 8(a) (1) and (5). 

The weakness in the Board’s Petition to this Court is 
patent in the light shed by the Motion to Intervene herein 
filed by 25 of the 31 employees in the bargaining unit. The 
obvious fact underscored by that Motion, wherein 75% of 
the employees repudiate the Unions, is that the conspiracy 
of the Unions, aided and abetted by the Board, are in fact 
the interferences and coercions to which the Court should 
direct its attention. In its anxiety to fulfill its misconcep¬ 
tion of its duty to the Unions, the Board has completely 
overlooked its obligation to administer that clause of Sec¬ 
tion 7 of the Act which states that employees “shall also 
have the right to refrain from any or all of such activities 
. . involving labor organizations. The Board has there¬ 
fore rejected the Congressional concept of individual rights 
so that it could promote what the Board might believe to 
be the more important principle of collective bargaining. 

The Company, therefore, under mandate from its em¬ 
ployees, following the only course open to it under the 
apparent state of the law, has declined to bargain, for the 
reason that the Board’s certification and Order are unlaw¬ 
ful. The Company’s grounds, in addition to that stated 
above, are five-fold: 
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I. 

In order to initiate these proceedings, the Unions filed a 
Petition containing a wilfully false statement that both of 
them represented the employees and had demanded recog- 
i nition as their bargaining agent Under questioning at the 
hearing, the union representatives admitted the falsity (R. 
16, 20). It is inconceivable, in the face of such admissions 
indicating a violation of the U. S. Criminal Code, particu¬ 
larly when the Code section is paraphrased on the face of 
the form of petition, that the Board should lend the power 
of the United States government to the deliberate violator 
of that Code section. 

To do so in violation of the Board’s own rules, is clearly 
capricious. To justify so doing by citing its own decisions 
holding that the subject matter of the false statements is 
not especially important anyway, constitutes a mere “pull¬ 
ing itself up by its own bootstraps”. Such conduct is an abuse 
of the Board’s discretion, and requires invalidation of the 
certification. 

n. 

The jurisdiction of the Board is statutory only, and must 
be exercised in accordance with the powers granted by 
Congress. Since Section 9(c)(1)(A) does not permit more 
than one labor organization to serve as bargaining agent 
for an appropriate unit of employees, the Board is without 
power to certify four unions, or three unions, or even two 
i unions in only one appropriate unit 

The evidence shows that the employees were unaware 
of the “national working agreement” governing which of 
the two unions each worker had to join (R. 150), and the 
Board’s Notice of Election even indicated that they may 
have had to join and pay dues to both (R. 153) 


S 



10 


in. 

The statute requires that before an election may be 
held, a substantial number of employees in an appropriate 
unit must indicate their interest in being represented by a 
labor organization filing a petition. Obviously therefore, 
even if joint petitions were allowable, each petitioner must 
show the substantial interest required by law. 

In violation of that law, the Board and its Hearing Officer 
refused even to permit testimony to be given relating to 
the form of the card used to demonstrate substantial in¬ 
terest, although a sample card was present in the view 
of all parties at the hearing, except the Company. 

Accordingly, there being no evidence that any employee 
had designated the Teamsters union to act for him, there is 
likewise a complete lack of evidence that the Teamsters 
had a substantial interest, or any interest whatsoever, in 
the unit of employees. 

The Company maintains that on such a record, the Board 
acted unlawfully in issuing its direction of election. 


IV. 

The sole reason advanced by the Board for setting aside 
the First Election, was its unfounded conclusion that 
“possible confusion” may have resulted from its own error 
in defining the bargaining unit. To support this conclusion, 
there were no facts in the record, nor did the Board make 
any findings upon which the conclusion was based. 

There is no statutory authority for the proposition that 
the Board may set aside an election because of its own ad¬ 
mitted error in failing to study the transcript, where there 
is not a shred of evidence indicating that the error influ- 
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enced any vote, and where the solitary ballot cast as a re¬ 
sult of the error could not affect the result of the election. 

The result of the First Election should now be certified. 


V. 

In the Second Election two irregularly marked ballots 
were cast. One was a “No” ballot, and one was a “Yes” 
ballot. The Board stipulated that the voter who cast each 
intended to vote as the ballots indicated and that there 
was no other evidence of the identity of either voter or 
that either ballot was marked for identification purposes 
(R. 229). Yet now the Board argues that the marking on 
one of them may serve to identify the voter who cast it and 
thus the principle of a “secret ballot” would not have been 
maintained. 

Both the facts and the law belie the Board’s position. 

The fact is that the voter in question could not be identi¬ 
fied, unless he volunteered his identity. The law is not that 
knowledge of how a person voted destroys the “secret 
ballot” principle, but that no voter should be under com¬ 
pulsion to reveal how he voted. The law does not and could 
not prevent voluntary disclosure by any voter of how he 
cast his vote. 


ARGUMENT 

L Where the Unions admit at a hearing following their 
representation petition that they falsified the petition in 
violation of Board rules and the U. S. Criminal Code, the 
petition should he dismissed. 

It is an admitted fact that the representation petition was 
falsified by the Unions (R. 16,119,140). The Board’s Rules 
and Regulations — Series 6, March 1, 1951, 29 CFR Chap. 
II, Part 102, Section 102.52, provide, in part, that: 
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“Petitions under this section (9(c)(1)) shall be in 
writing and signed, and shall either be sworn to before 
a notary public, Board agent, or other person duly au¬ 
thorized by law to administer oaths and take acknowl¬ 
edgments, or shall contain a declaration by the person 
signing it, under the penalties of the Criminal Code, 
that its contents are true and correct to the best of his 
knowledge and belief .. 

Instead of writing in Item 7a of the form (R. 140) “No re¬ 
ply received”, which the Board’s form clearly directs in 
such cases, the Unions falsely alleged that the employer 
declined recognition of the Unions, and then, the wrong 
was compounded by the action of a representative of the 
Machinists in signing the name of the Teamsters union 
which never made any demand at all for recognition. 

The arbitrary position of the Board in sanctioning the 
Union’s violation of the law is entirely different from the 
Board’s ruling in the previous twelve-month period, where 
the Board ruled against an employer in the relatively minor 
matter of the timely filing of briefs. United Aircraft Corp., 
103 NLRB 102, 106. And it is certainly not in accord with 
the Board’s resolution in Advance Pattern Co., 80 NLRB 
29. In that case a minority of the Board objected in the 
sharpest terms possible to the practice of permitting rules 
to be violated. The minority stated that: 

“In our view, the best way to meet this condition of 
sloppy observance of our rules and statutory require¬ 
ment which has been permitted to develop, is not to 
sanction it, but to serve notice on all Petitioners, as the 
Board’s original decision did, that the requirements 
must be observed.” 

To which the majority replied: 

“We are fully prepared, however, in view of the vigor 
with which our dissenting colleagues have expressed 
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their concern, to correct administratively whatever 
laxness has developed in the use of customary pro¬ 
cedures.” 

In its Brief in this case, the Board seeks to justify its 
position by citing three cases in support of the argument 
that minor defects in a petition are not grounds for its dis¬ 
missal But all three of those cases (Board’s Brief, page 
17) deal with blank spaces left in the form, not with delib¬ 
erate falsifications such as the Unions committed and the 
Board sanctioned here. The Board’s argument, in effect, is 
that since Item 7a did not have to be completed, the in¬ 
formation it imparts is only voluntary on the part of the 
Unions. 

The instant situation is governed by the rule applied 
in Cohen v. United States, 201 F. 2d 386, 391 (CA 9, 1953), 
cert. den. 345 U.S. 951, 73 S. Ct. 864, where the Court held 
that where a false statement is made to a government 
agency, it matters not whether the statement is required 
in connection with the particular proceeding or whether 
it is voluntarily made. In that case, a taxpayer had made 
a false statement to a treasury agent during a tax investi¬ 
gation relating to an issue collateral to the one being investi¬ 
gated. On appeal from a criminal conviction for violation 
of the same Section 1001 of the Criminal Code (p. v. hereof) 
which was violated here, the Court said: 

“Appellant contends, however, that in order to pre¬ 
serve the constitutionality of the statute the courts 
have interpreted Sec. 1001 and its earlier counterparts 
to apply only to statements alleged to be false which 
were required to be made by some law or regulation. 
We do not agree. Although the particular false state¬ 
ments in issue in U. S. v. Gilliland (312 U. S. 86) were 
contained in reports and affidavits which were re¬ 
quired to be made, the Supreme Court did not indicate 
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that this was an essential condition to the applicability 
of 18 U.S.C.A. Sec. 80, now Sec. 1001. 

“A similar question was raised on petition for re¬ 
hearing in Marzani v. U. S., 1948, 83 U. S. App. D. C. 78, 
168 F. 2d 133, aff’d. 335 U. S. 895, where ... the Court 
held that the employee was subject to prosecution for 
false oral statements made in that interview despite 
the fact that the employee was not required to attend 
such an interview or make the statements... The point 
is that the statements, as here, were voluntarily made.” 

And see Knowles v. U . S., 224 F. 2d 168, 171-172 (CA 10, 
1955). 

The view of this Board that it may follow its rules 
when it wants, and may ignore them at its convenience in 
order to justify its mood in any particular case, has appar¬ 
ently never been ruled upon by the courts. The issue is 
squarely before this Court in the instant case. 

The Board implies in its Brief (page 16) that the Com¬ 
pany concedes that the words of the statute are meaningless 
in requiring a demand for recognition by a union before a 
petition may be processed or a hearing held. Such is not 
the case at all. On the contrary, the Company, recognizing 
the futility of arguing the point further to the Board, argues 
here that the language of Congress in Section 9(c) is man¬ 
datory upon the Board, and the Board has no power to 
ignore the plain directions given or to ascribe to the legis¬ 
lature the practice of placing words in a statute for any 
reason other than to achieve “an effective and operative 
result”^* Indeed, the Board has in the past (as demon¬ 
strated by its citations on page 16 of its Brief) ignored the 
elementary rule of statutory construction that effect must 
be given, if possible, to every word, clause and sentence 
of a statute, “so that no part will be inoperative or super- 


• Sutherland, “Statutory Construction” 3rd Edit, 1943, Vol. 2, Sec. 4510. 
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fluous, void or insignificant, and so that one section will 
not destroy another unless the provision is the result of 
obvious mistake or error.”* 

Throughout this proceeding, the Board has arrogated to 
itself the privilege of rewriting the law in accord with its 
own views. It matters not under the law whether the 
Unions were required to answer Item' 7a of the petition, or 
whether they did so only voluntarily, as the Board implies; 
nor does it matter whether the Teamsters were required to 
demand recognition or obtain authorization to represent 
the employees prior to the filing of the petition, as the 
statute provides. 

The point is that the Unions filed a false petition under 
oath; and the Board, by entertaining and processing that 
petition, with knowledge of the admitted violations of its 
own rules, of the labor statute, and of the U. S. Criminal 
Code, has become a willing accessory to the crime. Congress 
never intended such conduct on the part of an administra¬ 
tive agency, and the Board acted unlawfully in refusing to 
dismiss the petition. 

IL Where section 9(c) of the Act permits a labor organi¬ 
zation to file a petition for an election in an appropriate 
bargaining unit, the Board is not authorized to permit a 
petition by more than one union for the same unit, particu¬ 
larly where only one union can prove a substantial interest 
among the employees. 

The Board argues that inasmuch as the singular form of 
a word may import or include the plural, any number of la¬ 
bor organizations may represent any number of employees. 
And on the basis of this argument, the Board certified both 
unions in this case. 

• Ibid, section 4705. See also Wilkinson v. Lcland, 27 U.S. 627 (1829). 
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Contrary to the argument of the Board (Board’s Brief, 
pages 17-20), however, there is no reference in the Act or 
in its context to indicate that Congress ever intended that 
joint petitions were to be entertained. Nor is there any de¬ 
cided case in which a court has held that two or more 
unions may appear on a ballot in an election where no 
employee in the bargaining unit has designated more than 
one union to represent him. The only case cited by the 
Board ( May Department Stores Co. v. N. L. R. B., 326 U.S. 
376, 66 S. Ct. 203) dealt with one local union, and one only, 
and in that case, 51% of the employees had actually desig¬ 
nated that local as their agent before the petition was filed. 

The Company’s purpose in arguing this violation of the 
Act by the Board, is not to raise a mere technical defense 
(Compare the Board’s comment on page 17 of its Brief 
where it cites a decision to the effect that formal objections 
should not endanger substantive rights). The following 
Argument (Argument III) illustrates the real and sub¬ 
stantial threat to the rights of employees which accrues 
by virtue of the Board’s refusal to heed the Congressional 
language and intent. 

HL There is no evidence in this case that the Board had 
“reasonable cause” to believe that a substantial number of 
employees wished to be represented by both unions at the 
time the Board issued its first Direction of Election, and, 
therefore, the petition should have been dismissed. 

Where the facts and law are not sufficient, the Board 
resorts to hindsight in order to justify its subvention of the 
Unions. Since a substantial number of employees voted for 
the Union, says the Board at page 22 of its Brief, it is “con¬ 
clusively established” that a substantial number designated 
both Unions to represent them prior to the filing of the 
petitions three months before. 


17 


Or to put it another way: the Board will exercise its dis¬ 
cretion in favor of holding elections; if the unions win, the 
result of the ballot justifies the abuse of discretion, and if 
the unions lose, the employer has not lost anything in the 
first place. 

This outrageous course of conduct by the Board manifests 
itself in the arbitrary refusal to admit evidence in the 
record to show the form of designation used by the em¬ 
ployees to authorize the Machinists to act for them. The 
form of card used by the employees was present at the 
hearing in the possession of a union representative (R. 119), 
but the Hearing Officer refused to permit such cards to be 
offered in evidence (R. 86, 87, 90), so there is present the 
obvious inference that the cards did not designate the 
Teamsters. The union representative admitted that the 
Teamsters never requested recognition (R. 16). Obviously, 
the union representative would not have refused to intro¬ 
duce the authorization card in evidence (R. 124) if it had 
named both the Machinists and the Teamsters in its desig¬ 
nation; the inference is clear that the Regional Director set 
the hearing based on the number of cards, rather than on 
whether they designated one union or both unions to repre¬ 
sent the employees. 

The Board rested its Decision upon the proposition (R. 
152, footnote), and now argues in its Brief (pages 21-22), 
that all matters involving authorization cards constitute 
secret information and that the substantial interest issue 
“is a matter for administrative determination, not litigable 
by the parties.” However, the fact is that the Company did 
not seek to examine “the membership cards furnished in 
support of the showing of interest herein,” as the Board 
seems to think (R. 152, footnote). The Company sought 
only to ascertain the number of employees who designated 
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the Teamsters , not the identity of the employees who signed 
the cards (R. 87). The obvious purpose of this line of in¬ 
vestigation by the Company was to prove that the Team¬ 
sters imion was not representing a substantial number of 
employees, and that this was therefore not a case where a 
joint petition should be entertained, or a joint bargaining 
agent certified. However, the Board effectually thwarted 
all efforts by the Company to prove that the Board had 
erred in its procedure. 

Let us examine the effect of the Board’s conduct in this 
matter. The number of employees in the appropriate unit 
has varied from 24 (R. 229) to about 30 (R. 155), so it is 
fair to set 27 as the correct number for the purpose of 
argument. Of these, 15 were mechanics and 12 were car 
washers, porters and greasers. Therefore, in accordance 
with Exhibit No. 2 of the Unions (R. 149-150), the Ma¬ 
chinists would gain 15 members and the Teamsters would 
gain 12 members if they were successful in this proceeding. 
Apparently, however, the Teamsters had difficulty in their 
organizing campaign, so the Machinists were called in to 
organize all employees under the provisions of the Unions’ 
Exhibit No. 1 (R. 147-148), the so-called “national working 
agreement”, as it was termed at the hearing. The Unions 
devised the scheme of combining the two groups of em¬ 
ployees into one bargaining unit, so that the Teamsters 
could avoid obtaining a single authorization prior to the 
petition, or a solitary vote in the election. Under the rulings 
of the Board in this case, membership cards from 9 me¬ 
chanics show a substantial interest in joint representation, 
and the votes of 14 mechanics requires the Company to bar¬ 
gain jointly with both unions. 

The Board argues that the matter of substantial interest 
under Section 9(c)(1) is one for administrative determina- 
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tion, just as the matter of compliance with sub-sections 
(f), (g) and (h) of the same section of the Act While the 
Supreme Court has never had occasion to rule with regard 
to the secrecy of the Board’s administrative determination 
of “substantial interest” under 9(c), it has twice ruled with 
regard to the right of an employer to show non-compli¬ 
ance with Section 9(h), the latter of such rulings having 
been made during the current term of that Court 

In N. L. R. B. v. Highland Park Mfg. Co., 341 U.S. 322, 
71 S. Ct 758 (1951), the Court held that the Board’s admin¬ 
istrative determination under Section 9(h) was subject to 
judicial review. And now, in N. L. R. B. v. Coca Cola 
Bottling Co. of Louisville, Inc., 350 U.S. 264, 76 S. Ct. 383 
(February 27,1956), the Court has gone one step farther in 
a decision authored by Mr. Justice Frankfurter, who dis¬ 
sented in Highland Park. In this latest case, the Court ruled 
that an employer could show during the course of an unfair 
labor practice hearing, that the union was not in compli¬ 
ance, “and thereby establish the Board’s want of juris¬ 
diction”. 

It is now certain, therefore, that the Board can no longer 
secrete its administrative determinations under Section 9, 
and it becomes obvious that its refusal to permit evidence 
to be adduced relating to the substantial interest of the 
Unions in this case, was an unlawful arrogation unto itself 
of power which Congress never granted. This unlawful 
conduct requires vacation of the certification and dismissal 
of the petition of the Unions. 

IV. The Board improperly set aside the First Election 
where no fraud or misconduct was shown, and where there 
was no evidence that the Board’s own admitted error af¬ 
fected the results of the balloting. 

The Board’s failure to certify the results of the First 
Election because of “possible confusion” arising from its 
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own error, was a shocking abuse of administrative discre¬ 
tion. The Board’s weasel-words in Argument II of its Brief 
(pages 23-24) are sufficient to indicate its own doubt con¬ 
cerning the validity of its position and the complete ab¬ 
sence of evidence to support its conclusion. The expressions 
“may well have”, “presumably”, “it is conceivable”, “may 
have voted”, “difficult, if not impossible, to determine pre¬ 
cisely”, “possible confusion may have resulted” — all these 
phrases appearing in a single paragraph of the argument — 
certainly do not evidence any great measure of confidence 
in its own flimsy argument. 

The facts were simple enough. The Direction of Election 
erroneously included the four working foremen within the 
unit found to be appropriate for bargaining. Both the Com¬ 
pany and the Unions realized the error, and their respective 
observers challenged three of the four foremen when they 
stepped up to vote. Twenty-eight votes were cast, including 
that of the one foreman whom both observers failed to chal¬ 
lenge; the result was 15 votes against the unions and 13 in 
favor of them, so that the one vote of the foreman could not 
conceivably have affected the outcome. The Board sub¬ 
sequently sustained all three challenges, so that none of 
those ballots was opened or counted. There was no further 
hearing and no evidence on the point was presented. Never¬ 
theless, in its Supplemental Decision, the Board, without 
making any findings whatever, concluded that (R. 172): 

“In view of the possible confusion that may have 
resulted from the Board’s inadvertence in including 
working foremen within the unit, the Board is of the 
opinion that the purposes of the Act will be best served 
if the election here is set aside and another election 
is held among the employees in the amended unit” 
(Italics added.) 
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The Board now argues that its action might be justified 
as an act committed in its “wide degree of discretion”; and, 
as authority for this proposition, it cites a footnote to a 
case decided by this Court, N. L. R. B. v. Capital Transit 
Co., 221 F. 2d 864, 866. But that case is one of the strongest 
i authorities in recent years holding that an order of the 
Board will not be enforced unless it is based on adequate 
findings supported by facts appearing on the face of the 
record. The conclusion of the opinion in that case could 
be transplanted into this one; at page 867, this Court said: 

“. . . (S)ince the Board failed to make findings in 
connection with these reasons, ‘we cannot decide now 
i whether (they) suffice to support the order’ (Citation). 
‘The grounds upon which an administrative order must 
be judged are those upon which the record discloses 
that its action was based’ (Citing Supreme Court de- 
i cision). Findings are essential not only to facilitate 
judicial review by revealing the factual basis for agency 
action but also to reflect the ‘determination of policy or 
judgment which the agency alone is authorized to make 
. . .’ (Citing same case). 

“We conclude that this petition for enforcement of 
the Board’s order must be denied ...” 

I While it may be convenient for the Board to point to its 
i “wide degree of discretion” in administering the statute, 
the law still requires that there be a demonstrable rational 
basis for any determination by it. Securities and Exchange 
Commission v. Chenery Carp ., 318 U.S. 80, 63 S. Ct. 454 
i (1943). Compare Republic Aviation Carp. v. N. L. R. B. y 
324 U.S. 793, 65 S. Ct. 982 (1945), where the record con¬ 
tained substantial factual evidence to support the Board’s 
inferences. And see Universal Camera Carp. v. N. L. R. B. t 
340 U.S. 474,71 S. Ct. 456 (1951), holding that “the standard 
of proof specifically required of the Labor Board by the Taft- 
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Hartley Act is the same as that to be exacted by courts re¬ 
viewing every administrative action subject to the Admin¬ 
istrative Procedure Act”. 

Instead of making findings in reliance on evidence and 
facts, however, the Board reached conclusions based on 
conjectures and suppositions. It was the duty of the Board 
to certify the results of the First Election. 

V. The Board erroneously found that one improperly 
marked ballot cast in the Second Election was valid but 
that another improperly marked ballot was void. The in¬ 
validation of the ballot cast against the Unions was based 
on a misunderstanding by the Board of the term “secret 
ballot” as that term is used in the Act. 

In the Second Election there were 24 ballots cast, 12 
against the Unions and 12 in favor of joint representation 
by them. Two ballots contained pencil markings outside of 
the usual boxes where the vote is indicated. Of these, one, 
a “No” ballot, contained a mark similar to an “H”; the other, 
a “Yes” ballot, contained a mark similar to a “J” or an im¬ 
perfect “B”. The Board made “fish of one and fowl of the 
other”, by voiding the “No” ballot and validating the “Yes” 
ballot. 

The findings of the Regional Director, which were af¬ 
firmed by the Board (R. 209), were based on the Board’s 
decisions in Ebco Mfg. Co., 88 NLRB 893, and Laconia 
Malleable Iron Company, Inc., 95 NLRB 161, in which the 
Board held that the principle of a secret ballot required 
invalidation of ballots whose markings may serve to reveal 
the identity of the voter. 

However, in the light of the stipulation of facts by the 
parties (R. 229), the Board has retrogressed from its find- 
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ings; moreover, the law (outside of the Board’s own de¬ 
cisions) is clearly at variance with the arguments which 
it now urges upon this Court. The Board agrees by its 
stipulation (R. 229) that there was no independent evi¬ 
dence as to the identity of the voter who cast either ballot, 
or that either one was deliberately marked for identifica¬ 
tion purposes. Each party concedes that the ballot cast 
against him was clearly intended to be so cast 

The Company has contended ever since the Second Elec- 
! tion that both ballots in dispute should be counted. This 
result would be in full accord with the Board’s views 
adopted since Ebco and Laconia, sujpra. In Western Electric 
Company, Inc., 97 NLRB 933, and in Luntz Iron and Steel 
Company, 97 NLRB 909, the Board deliberately established 
a new rule that in cases of doubt concerning the validation 
of a ballot, it would reject a ruling which would result in 
disenfranchisement of a voter because of some supertechni¬ 
cality, preferring instead a ruling which would reflect prac¬ 
ticality and realism. 

The findings of the Board in this case only establish 
“a distinction without a difference.” The distinctions be- 
i tween the disputed ballots are found in matters of the 
shapes of the markings, the textures of them, and the shad¬ 
ings of the graphite. When 24 different hands have marked 
the ballots on different surfaces and with different pencils, 
there are an untold number of reasons for the differences 
in the markings and it is obviously both impractical and 
unrealistic to attempt to divine the subjective intent of the 
two voters in question. 

The Board now argues that the “No” ballot markings 
outside the “No” box were (1) deliberately, not accidently, 
made, and, (2) may serve to identify the voter (whatever 
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that means) and the ballot is therefore void. But deliberate¬ 
ness is no test. The Board has already ruled that a check¬ 
mark instead of an “X”, as instructed on the ballot, does 
not invalidate it, nor does the initials of the union written 
across the face of the ballot. Van Raalte Co., 49 NLRB 985, 
and Garod Radio Corp., 32 NLRB 1010. The Board cer¬ 
tainly cannot now contend that in those cases the irregular 
voters could not be identified. Obviously, any irregular 
mark may serve to identify the voter. 

But, further, what if the voter marks his ballot with a 
red pencil instead of a black one, and then, when the ballots 
are being counted, voluntarily announces that he was the 
voter with the red pencil? The Board has also said that 
that conduct does not invalidate the ballot in question. 
Luntz, supra. Or suppose the voter marks his ballot in 
the conventional manner, and as he drops it in the box he 
announces to his assembled co-workers, “Well, boys, there’s 
one more vote for the union (or against the union).” His 
ballot is not identifiable or recoverable, but it is no longer 
secret, yet his vote is valid. 

The Board’s own conflicting decisions demonstrate its 
misconception of the law and of the Congressional intent 
regarding the statute’s use of the term “secret ballot”. 
The only significance of that term is that every voter shall 
have the right to cast his ballot in secrecy and to vote as 
his conscience or his interests dictate, regardless of the 
pressures exerted upon him outside the voting booth. The 
terms “secret ballot” and “secret election” have never 
meant otherwise than that no voter shall be placed under 
compulsion to reveal how he voted. This doctrine is thus 
enunciated in the Bible on the subject, George W. Mc¬ 
Crary’s “A Treatise on the American Law of Elections”, 
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4th Edition, 1897, Sections 488, 489, 491. Every person ex¬ 
perienced in political matters or elections (and that in¬ 
cludes the members of the Congress which enacted Sec¬ 
tion 9(c) in its present form) has used Judge McCrary’s 
book at one time or another, and most of them are familiar 
with his authoritative utterances. They certainly knew the 
meaning of the term. See also Reed v. Kneass, 2 Pars. 
(Phila.) 584, the leading case on the subject. 

As Wigmore points out, secrecy of the ballot is merely 
an evidentiary privilege, and each voter may waive or 
maintain the privilege as he deems best Wigmore, 3rd 
Edition, Vol. VIII, Section 2214 (b), 1940. See also Hamilton 
v. Marshall , 41 Wyo. 914, 282 P. 1058 (1929), 66 AJLJt 1154. 
Indeed, the Board’s own holding in Luntz is the same. Ap¬ 
parently no Federal Court has been called upon to deter¬ 
mine this question, the dicta in N. L. R. B. v. Whitinsmlle 
Spinning Ring Co., 199 F. 2d 585, quoted by the Board, being 
the only reference to the subject in the decided cases. Even 
in Whitinsville, the court said that the fundamental ques¬ 
tion in counting ballots is the intent of the voters, and that 
case was decided on the basis of intent although the ballot 
in issue was admittedly irregularly marked and contained 
an erasure. 

Clearly, it is time for a decision that irregularly marked 
ballots are immaterial to the sanctity of the “secret ballot” 
principle. Clearly, too, the only decision should be that 
short of mutilation of a ballot, fraud or compulsion, the 
Board should be governed by the intent of the voter as 
objectively manifested on the ballot. The Board’s arbitrary 
action in distinguishing irregular ballots in this case, should 
be rejected by refusing to enforce its order. 
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CONCLUSION 

The Company has presented five compelling reasons why 
the order of the Board was unlawful. Any one of them 
alone would be sufficient to reverse the Board’s decisions 
in this case even without considering the opposition to 
representation which the employees, themselves, have 
manifested here. 

This Court should deny enforcement and direct that the 
results of the First Election be certified. 

Respectfully submitted, 

Robert F. Skutch, Jr., 
Robert L. Weinberg, 

Edward Schoen, Jr., 
Weinberg & Green, 

Suite 1635, 10 Light St., 
Baltimore 2, Maryland, 

Counsel for National Truck 
Rental Company, Inc., 
Respondent. 


June, 1956. 
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STATEMENT OF QUESTIONS PRESENTED 

Five questions have been presented by the parties and 
appear in the Joint Appendix and in the Brief for 
Petitioner. 

These amici curiae are of the opinion that additional 
questions are: 

1. Whether procedural or other defects, prejudicial to 
the employees, are cured as to the employees merely be¬ 
cause they are held not to be prejudicial to the employer. 

2. Whether the certification by the Board is invalid 
because 

(a) The Board failed to recognize and give effect to 
the employees’ right to refrain from union representation, 
by majority vote at the first election. 

(b) The Board failed to recognize and give effect to 
the right of the employees, for at least one year, to be free 
to bargain directly without enforced interference, and to 
be free from the necessity of going through the process 
of another election. 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 13,239 


National Labor Relations Board, Petitioner, 

v. 

i National Truck Rental Company, Inc., Respondent 


On Petition for Enforcement of an Order of the 
National Labor Relations Board 


BRIEF FOR JACK A. DOUGLAS ET AL~ AS AMICI CURIAE 


SUMMARY OF ARGUMENT 

This case is illustrative of consequences of the apparent 
zeal of the National Labor Relations Board to find it 
possible to certify a labor union or unions as bargaining 
representative, resulting in employees becoming victims 
of a situation not of their own choosing and, to resort to 
mixed but possibly apt metaphor, pawns in a game of 
patience, or tug-of-war between employer and union. 
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The foregoing summation is not intended to suggest that 
the Petitioner and Respondent are not acting in extreme 
good faith, each convinced of the validity of its position, 
but is for the purpose of emphasizing the fact that very 
important rights of persons, other than the employing 
corporation and the unions involved, are seriously im¬ 
pinged upon, if not obliterated by conditions resulting 
from this proceeding. 

In so far as the statute and regulations provide the 
processes for placing individual citizens, in respect of 
their livelihoods, under the dominion of private labor 
organizations or under the dominion of a majority of their 
fellow workers, they are extremely restrictive of the 
normal freedom and liberties of the citizens affected. The 
latter are not chattels or animals, belonging to an em¬ 
ployer. They are people, with all the rights of people 
under the traditional American system. If they are to be 
placed under control of some organization or of some group, 
it is their right to have that accomplished through strict 
compliance with the statutory and regulatory processes 
lawfully in effect. That one procedural defect or another 
may not prejudice the employer does not dissipate the 
infringement upon the rights of the employed. 

The * 1 fair and free choice,” so frequently adverted to 
by the Courts and by the Board, must be fair and free 
in fact and in law, not merely in form or in the judgment 
of the Board. The choice is not made by the employer 
or by a union or by the Board. It is made by the em¬ 
ployees. The right of each employee to exercise that 
right fairly and freely is a substantial one, the keystone 
of the applicable “democratic framework” discussed by 
Mr. Justice Murphy in National Labor Relations Board v. 
Tower Co., 329 U. S. 324, 331; 91 Law ed. 322, 327. 

In the welter of emphasis that has been given the right 
of employees to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through repre- 
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sentatives of their own choosing and to engage in other 
concerted activities for the purpose of collective bargain¬ 
ing or other mutual aid or protection, there is a tendency 
to forget that the same statutory paragraph, Section 7, 
which confers the above mentioned rights, likewise confers 
upon employees the right to refrain from any or all of 
such activities. The right to refrain is just as fixed and 
substantial as is the right to engage in activities permitted. 
In fact, the right to refrain is the more substantial of the 
two, because it is based in natural law and in the inherent 
privileges of free men under American principles of 
government. 

The purposes of the statute, so far as they are permissible 
under constitutional principles, are not served if there 
merely be substituted for possible oppression by the em¬ 
ployer, oppression by labor unions or by a governmental 
administrative agency. Failure carefully to determine and 
give effect to the choice made by employees is indeed 
oppression, repugnant to American principles and other¬ 
wise obnoxious. 

The plight of employees, such as those in whose behalf 
this brief is filed, was recognized by Mr. Justice Jackson, 
in his dissenting opinion in the Tower Company case, 
supra , wherein he said (p. 335) 

“If the only interests affected were the complaining 
employer and the victorious union, I should agree 
with the Court’s decision. But there is a third and, 
as usual, forgotten interest here—those employees who 
do not want to be represented by the union.” 

From the inception of these proceedings, the employer 
has been precluded from directly negotiating unilateral 
contracts with its employees (including the group here 
represented), lest it incur prosecution for further “unfair 
labor practice.” The right of these employees, the em¬ 
ployer being willing, to negotiate and conclude directly 
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contracts beneficial or satisfactory to them is a substantial 
right, of which the pendency of these proceedings deprives 
them. See Medo Photo Supply Corp. v. National Labor 
Relations Board, 321 U. S. 678, 88 L. ed. 1007. 

ARGUMENT 

L Permitting Initiation of These Proceedings by a Falsified 
Petition; Allowing Two Unions to Seek Representative 
Designation for One Bargaining Unit; and Assuming/ With¬ 
out Adequate Investigation/ That a Substantial Number of 
Employees Wished Representation by Both Unions Were 
Infirmities That Invalidated the Actions of the Board and 
Violated Rights of the Employees. 

The foregoing propositions are discussed in Respondent’s 
brief under headings I, II and III (pp. 11-19). These 
amici curiae adopt the arguments and citations of the 
Respondent. Further, they assert that failure of the 
Board to adhere to the provisions of the statute and of 
its own Rules and Regulations, governing those phases 
of the proceeding, cast these employees into the existing 
imbroglio, with consequent embarrassments and depriva¬ 
tions. Such lapses on the part of the Board definitely 
violated substantial rights of these employees. 

II. The First Election/ Rejecting Union Representation. Ex¬ 
pressed and Fair and Free Choice of the Eligible Employees 
and Was Binding on the Unions and the Board. 

In the first election, all of the principles and procedures, 
discussed in the majority opinion of the Supreme Court in 
the Tower Company case, supra, were followed, except 
that the Board failed “to give effect to the principle of 
majority rule set forth in Sec. 9 (a).” 

These amici curiae adopt the argument of the Respond¬ 
ent on this point (Respondent’s brief, pp. 10-11) and Re¬ 
spondent’s further discussion of this point (Respondent’s 
brief, pp. 19-22, under heading IV). 
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The employees were entitled to have the first election 
given effect and the result thereof certified. The properly 
challenged votes were not counted and did not affect the 
result. The majority against union representation was 
clear and unequivocal. 

In determining to order a new election, the Board found 
no facts to justify invalidating the first election but based 
its action upon mere speculation and surmise. (R. 172) 
Such basis for thwarting the expressed will of the electo¬ 
rate was frail indeed and without statutory sanction. 

III. The So-Called Second Election Was Directed in Violation 

of the Statutory Rights of Employees. 

Sec. 9 (3) of the Act specifically provides that when 
one election has been held, another election shall not be 
directed within a period of twelve months. 

i In the instant case, the so-called second election was 
held about five months after the first. 

It is submitted that the Congressional prohibition of 
elections oftener than once each year was intended for the 
benefit of the employees, as well as for the benefit of the 
unions and the Board. The employees, no matter how 
much they might desire to do so, are precluded by the 
statutory provision from seeking to make a change in 
representation within a year of an election. Conversely, 
the workers are entitled to be free of the harassments of 
shop electioneering and electing for a period of twelve 
months after they have voted their choice. 

IV. The So-Called Second Election. If at All Valid. Resulted in 

a Tie and Rejection of Union Representation. 

These amici curiae adopt the argument of Respondent 
(Respondent’s brief, p. 11) and the Respondent’s discus¬ 
sion of the facts and authorities (Respondent’s brief, 
pp. 22-25, heading V) regarding the Board’s determination 
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that one “yes” ballot was valid but that one “no” ballot 
was void. 

Additional possible explanations of the markings on the 
two ballots suggest themselves. 

The marking, or apparent initial, on the “no” ballot 
might well have resulted from the well known idiosyncrasies 
of persons unused to much writing. Some habitually test 
the writing instrument before using it seriously. One’s 
own initial is perhaps the most familiar figure and the 
use of such initial as a test is a logical indulgence. The 
mark on the “no” ballot may have been made while the 
voter was deciding how to vote and may be no more than 
evidence of “doodling,” a habit common to many, regard¬ 
less of the degree of intelligence. For the Board to seek 
in that marking something sinister and invalidating was 
a fantastic pursuit of trivia and retreat from substance. 

The extraneous mark on the “yes” ballot is probably 
of no real significance. However, it is possible that an 
intelligent voter might well inject a non-conventional mark 
for purposes of identification. A mark, made with sinister 
purpose, normally would be one identifiable only by the 
marker and by one or two others. It would not be some¬ 
thing that readily could be identified by almost anyone, 
nor would it be a mark to attract the attention of almost 
everybody, rather than of only some examiner “in the 
know.” In logic, there is more reason to find sinister 
or conspiratorial significance in the marking of the “yes” 
ballot than in the “no.” 

The apparent eagerness of the Board to discover some¬ 
thing wrong about the anti-union ballot and to overlook 
any doubt about the pro-union ballot is responsible for 
the continuing stalemate, which has impeded, embarrassed 
and hurt the forgotten third interest—the employees. 

It is conceded, of course, that a majority of but one 
vote is determinative of an election. However, that 
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majority vote should be clear and unequivocal. That did 
not occur in the second election gratuitously ordered by 
the Board. 

The erroneous determination by the Board regarding the 
one “no” ballot, discussed above, has caused certification 
of an election in which the result is doubtful and equivocal 
and has deprived the employed workers of the fair and 
free choice guaranteed them by the statute and by all of 
the principles governing majority rule. 

Properly, both of the ballots under discussion should 
have been counted. That would have resulted in a tie 
vote and rejection of union representation and would 
have freed the workers from further electoral confusion 
and harassment for twelve months. 

V. The Board's "Wide Degree of Discretion." 

Petitioner assumes that decisions of the Courts, cited 
by it, (Petitioner’s brief, p. 28), virtually have granted 
the Board carte blanche in the administration of the statute 
and clothed its determinations with an almost certain 
acceptability. The decisions cited do not accord Board 
determinations the broad recognition which Petitioner seeks 
to attribute to them. 

In the Tower Company case, supra , the decision rested 
1 ‘solely on the propriety of the Board’s policy against post¬ 
election challenges.” (p. 335). 

In National Labor Relations Board v. Waterman Steam¬ 
ship Corporation , 309 U. S. 206, 84 L. ed. 704, the Supreme 
Court reviewed a record of over 500 pages, summarized 
a great deal of the evidence and concluded (p. 226) that 
“all of the Board’s findings, far from resting on mere 
suspicion, are supported by evidence which is substantial.” 
On that basis, the Court reversed and directed enforcement 
of the Board’s order. 
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In National Labor Relations Board v. Capital Transit 
Co., 95 U. S. App. D. C. 310, 221 F. 2d 864, this Court 
upheld the Board’s determination on one issue, not because 
it was a determination of the Board, but because, upon 
examination of the evidence, this Court felt that the 
Board’s view was reasonable. However, on other issues, 
this Court remanded the case for further proceedings 
because of insufficient findings, citing Democrat Printing 
Co. v. Federal Communications Commission , 91 U. S. App. 
D. C. 72, 202 F. 2d 298, remanding for further proceedings 
because of insufficient findings, and Securities and Exchange 
Commission v. Chenery Corp., 318 U. S. 80, 87, 63 S. Ct. 
454, 459, 87 L. Ed. 626, 633, in which, remanding to the 
Commission, Mr. Justice Frankfurter not only used the 
language quoted by this Court in the Capital Transit case, 
but said also (p. 95) “an administrative order cannot be 
upheld unless the grounds upon which the agency acted in 
exercising its powers were those upon which its action 
can be sustained. ’ ’ 

By provisions in Sec. 10 (e) of the Act, Congress has 
clothed the Board’s findings of fact with a degree of con¬ 
clusiveness “if supported by substantial evidence on the 
record considered as a whole.” The Courts have recog¬ 
nized the validity of these provisions, particularly the 
requisite of substantial evidentiary support of findings. 
In the instant case, the record is devoid of evidence support¬ 
ing the pertinent conclusions of the Board. 
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CONCLUSION 

For the reasons set forth above and in Respondent’s 
brief, it is respectfully submitted that this Court should 
deny enforcement of the order of the National Labor 
Relations Board and should direct said Board (1) to certify 
the result of the election of February 19, 1954, or (2) to 
certify as a tie the result of the election of July 23, 1954. 

Benjamin M. Kail, 

Frank L. Peck ham, 

Washington Loan & Trust Building, 
Washington 4, D. C., 

Counsel for Jack A. Douglas, et al., 
as amici curiae. 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 13239 


National Labor Relations Board, Petitioner , 


v. 

National Truck Rental Company, Inc., 
Respondent-Petitioner. 


On Petition for Enforcement of an Order of the 
National Labor Relations Board 


PETITION FOR REHEARING 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

National Truck Rental Company, Inc., your Petitioner 
and the Respondent in this case, respectfully requests a 
Rehearing in this proceeding because the opinion of the 
Court shows that a majority of the panel misunderstood 
the state of the Record herein, and your Petitioner respect¬ 
fully shows as follows: 

1 . 

The third and most important point of law dealt with 
by the Court concerned the “possible confusion” which the 
Board claimed was its justification for setting aside the 
First Election. This Court affirmed the Board’s action upon 
the purported reason that the Board has some discretion 
in administering the National Labor Relations Act; the 
question is not one of “the administrative competence” 
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of the Board, as the Court seems to think, but instead, 
whether there is any substantial evidence to support the 
Board’s unwarranted suspicion that possible confusion may 
have influenced the balloting in the first election. However, 
the Court omitted consideration and mention of the fact 
that the action of the Board expressly violated two separate 
statutory provisions: 

a. Section 10(e) of the Act requires the Board to 
make “findings of fact” based on “substantial evi¬ 
dence”; an examination of the Board’s Supplemental 
Decision of June 15, 1954 (Page 171 of the Record), 
discloses no findings whatsoever nor any reference to 
any evidence whatsoever respecting the confusion of 
any employee. 

b. Section 9(c)(3) provides in part, that “No election 
shall be directed in any bargaining unit or any sub¬ 
division within which, in the preceding twelve-month 
period, a valid election shall have been held.” In this 
proceeding the two elections were held on February 
19, 1954, and July 23, 1954, both directed by the Board 
in the same bargaining unit. 

This Court ignored the facts (a) that the Board’s Supple¬ 
mental Decision made no findings and was based on no 
evidence adduced to prove confusion; and (b) that the two 
elections had taken place within a period of approximately 
five (5) months. See p. 23 of the Board’s Brief. 

Indeed, in its opinion in this case, this Court employs 
the same suppositions, conjectures and assumptions in 
violation of the Act which the Board advanced to justify 
its action; and this Court, too, states its conclusion with¬ 
out alluding to any evidence, much less the substantial 
evidence required by the statute and by the Supreme 
Court’s decision in Universal Camera Corp . v. N. L. R. B ., 
340 U.S. 474 (1951). The only authority for this departure 
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cited by the Court is a footnote in one of its earlier cases, 
a decision where the Court refused to enforce a Board 
order because there, too, the Board had failed to make find¬ 
ings. N. L. R. B. v. Capital Transit Co., 95 U.S. App. D.C., 
310, 311, n.t. 221 F. 2d 864, 866, n. 4 (1955). More important, 
the result reached and the reasoning employed by the Court 
here are contrary to other holdings of its own and other 
Courts of Appeal in dozens of cases dealing with the ab¬ 
sence of substantial evidence. See for instance: 

N. L. R. B. v. Eanet, 179 F. 2d 15 (CA-D.C.); 

N. L. R. B. v. Russell Manufacturing Company, 
Inc., 191 F. 2d 358 (CA-5th); 

N. L. R. B. v. Ray Smith Transport Company , 193 
F. 2d 142 (CA-5th); 

Pacific Gamble Robinson Co. v. N. L. R. B., 186 
F. 2d 106 (CA-6th); 

John S. Barnes Corp. v. N. L. R. B., 190 F. 2d 127 
(CA-7th); 

; N. L. R. B. v. West Texas Utilities Company , 214 

i F. 2d 732 (CA-5th). 

All the above-cited cases are in accord with the ruling of 
the Supreme Court in Universal Camera Corp. v. N. L. R. B., 
supra, that no order of the Board is valid unless supported 
by (1) findings, based on (2) substantial evidence, as dis¬ 
tinguished from supposition, suspicion and conjecture. 

In the Universal Camera case, that Court said: 

“The Board’s findings are entitled to respect; but 
they must nonetheless be set aside when the record 
before a Court of Appeals clearly precludes the Board’s 
decision from being justified by a fair estimate of the 
worth of the testimony of witnesses or its informed 
judgment on matters within its special competence or 
both.” 

However, this Court in the instant case cites as the basis 
for its opinion (bottom of page 5) the threatened dismissal 
of two supervisors. The error committed here is that such 
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threats were protected free speech, and therefore, under 
the Board’s decisions, could form no basis for an objection 
to the validity of the election. 

Therefore, there is no evidence or testimony (in fact, 
there was no hearing at which testimony could be taken) 
to support the Board’s conjecture that someone might have 
been confused. The record clearly precludes the possibility 
that the decision of the Board or of this Court was “justi¬ 
fied” within the meaning of quoted direction from the 
Supreme Court. 

2 . 

In its fourth point in the opinion, this Court held that the 
Board’s ruling regarding the disputed ballots was supported 
by evidence. Your Petitioner has never disagreed with 
the view that the Board has the right to reach this conclu¬ 
sion, although Petitioner believes it to be erroneous. How¬ 
ever, the Board mistakenly argued in this case that ex¬ 
traneous or unusual markings “may serve” to identify a 
voter, and therefore the requirement of a “secret election” 
will not have been met. This fallacious legal reasoning 
was passed over by this Court in its opinion, and this is the 
novel issue which requires a decision: 

Does the term “secret ballot” mean that a voter’s choice 
may not be revealed by him, or did Congress merely mean 
that every voter shall have the right to vote in secrecy and 
be free from compulsion to reveal his choice? 

The Board itself, since its decision in this case, has finally 
ruled that violation of the secrecy of a ballot is “an un¬ 
avoidable result of the challenge procedure” and that 
knowledge of how a voter has cast his ballot does not void 
an election. Davison Chemical Co., 115 NLRB, No. 123 
(March 13, 1956). 
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But this issue has not been determined here or in any 
other judicial decision; the critical effect of these two bal¬ 
lots and the vaccillation of the Board on this point require 
that this Court not evade stating a clear decision. 

3. 

In its second point in the opinion, this Court adopts the 
pedantical view of the Board regarding the use of the 
singular “labor organization” to embrace the plural. Your 
Petitioner has demonstrated in its brief and in oral argu¬ 
ment that the result of such pedantry is to open the door 
to disenfranchisement of workers everywhere when unions 
choose to combine and conspire to file so-called “joint 
petitions.” There is no legal precedent to justify this de¬ 
parture from the words of the statute; neither the Board 
nor the Court has found any judicial decision to support 
their view. 


For the reasons given, therefore, your Petitioner re¬ 
quests a rehearing in order to expand upon these points in 
which your Petitioner believes the Court has erred. The 
presence of a dissenting voice on the panel requires a recon¬ 
sideration of these issues. 

Respectfully submitted, 

Robert F. Skutch, Jr., 

Robert L. Weinberg, 

Edward Schoen, Jr., 

Weinberg & Green, 

Counsel for Respondent- 
Petitioner, 

Suite 1635, 10 Light St, 
Baltimore 2, Maryland. 
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CERTIFICATE 

The undersigned, Edward S. Schoen, Jr., and Robert F. 
Skutch, Jr., being of counsel for the Respondent-Petitioner 
certify that we have studied the opinion of the Court in 
this case, and have concluded that this Court has erred in 
applying the applicable law to the facts of this case, and 
that the application of the statutes and decisions referred 
to herein to the facts present in this case require a judg¬ 
ment and decision of this Court different from that which 
was rendered. Accordingly, we certify that this petition 
for a rehearing is filed in this case in good faith and not for 
the purpose of delay. 

Robert F. Skutch, Jr., 

Edward Schoen, Jr., 

Weinberg and Green, 

Counsel for Respondent- 
Petitioner, 

October 31, 1956 Pro Hoc Vice by Special 

Baltimore, Maryland Leave of Court. 


CERTIFICATE OF SERVICE 

This is to certify that the undersigned has this date for¬ 
warded two copies of the aforegoing Petition for Rehearing 
to Marcel Mallet-Prevost, Esquire, Associate General Coun¬ 
sel, National Labor Relations Board, Washington 25, D. C., 
and to Benjamin Kail and Frank Peckham, counsel for 
amici curiae, by depositing the same in the United States 
mail postage prepaid. 

Robert L. Weinberg, 

Weinberg and Green, 

Counsel for Respondent- 
Petitioner, 

October 31, 1956 Pro Hoc Vice by Special 

Baltimore, Maryland Leave of Court. 



